
	QUESTIONS RELATING TO THE DRAFT BILL PROVISIONS ON HOSPITAL SETTINGS



	1.  Is a process (beyond the process of applying for guardianship or an intervention order from the court) required to authorise the use of measures to keep an adult with incapacity safe whilst in a hospital? 



	Yes
	
	No
	

	Please provide an explanation for your answer

	This relates to deprivation / restriction of liberty and as such is a welfare issue. The Public Guardian has no locus over welfare matters so has no remit to make specific comment.
A general comment is made however which is, if “guardianship” is considered necessary it should be clear that this is a welfare order, and further, the appointment of a welfare guardian with relevant powers.  This latter phrasing is suggested as it should not be permissible for a welfare guardian per se to have this authority unless they have express power for this.    

The addition of the words  ‘with the relevant power’ is applicable wherever the generic term “guardian” or “guardianship” appears. 
The Public Guardian expresses general concern about the additional demands which may be placed on apparently already overburdened resources eg mental health officers and, as a consequence, the impact this will have on the guardianship application process.    


	2. Section 1 of the Commission’s draft Adults with Incapacity Bill provides for new sections 50A to 50C within the 2000 Act, creating measures to prevent an adult patient from going out of hospital.  Is the proposed approach comprehensive?



	Yes
	
	No
	

	Please provide an explanation for your answer

	This is a welfare issue, over which the Public Guardian has no locus and so has no remit to comment. 

	3. Please comment on how you consider the draft provisions would work alongside the existing provisions of the 2000 Act, in particular section 47             (authority of persons responsible for medical treatment). 


	This is a welfare issue, over which the Public Guardian has no locus and so has no remit to comment. 

	Are there any changes you would suggest to the process? 



	Yes
	
	No
	

	Please provide an explanation for your answer


	This is a welfare issue, over which the Public Guardian has no locus and so has no remit to comment.   If any subsequent suggestions do become a matter for the Public Guardian we would welcome the opportunity to comment further.  



	QUESTIONS RELATING TO THE DRAFT BILL PROVISIONS ON COMMUNITY SETTINGS



	1 .Is a process required to authorise the restriction of an individual’s liberty in a community setting (beyond a guardianship or intervention order), if such restriction is required for the individual’s safety and wellbeing?  



	Yes
	X
	No
	

	Please provide an explanation for your answer

	The Public Guardian offers the following comments about the use of intervention and guardianship orders in such situations.   

Intervention Order 

An intervention order is arguably unsuitable for authorising a restriction of liberty.   An intervention order authorises a specific issue, completion of the specific issue determines the intervention order.  The specific issue / order need not be completed within a particular time period but must be capable of concluding at some point.   An intervention order is unsupervised. 

In the case of a person in a community setting there is a specific issue [there needing to be an authority to restrict their liberty] but the authorisation for this may need to be ‘open ended’ – which takes it outside the principle of intervention order.   

A potentially indefinite order and one which lacks supervision fails to comply with Article 12 (4) of the United Nations Convention on the Rights of Persons with Disabilities (UNCRPD) which requires the order to be subject to “regular review ”.

Guardianship 

Many residents in community settings are otherwise settled i.e. are not otherwise in need of a guardianship order, so the need to apply for a [welfare] guardianship ‘simply’ to authorise a restriction of liberty may be a contravention of the Adults with Incapacity (Scotland) Act 2000 requirement to achieve the result with the least restrictive of interventions. 

One may conclude from this, that if intervention and guardianship are not appropriate then an alternative process is required (or an amendment to the current guardianship process, see below).
However, as above, the Public Guardian expresses concern about the additional demands which may be placed on apparently already overburdened resources from the introduction of another process. 

If, rather than an alternative process, the current intervention order or guardianship process was considered to be the most appropriate form of authority the Public Guardian expresses general concern about the associated additional pressures on court time and resources from the increased number of applications that would be required. 


	2. The proposed legal authorisation process will not be required for a person who is living in a care home where the front door is ordinarily locked, who might require seclusion or restraint from time to time. 

Do you agree that the authorisation process suggested by the Commission should not apply here? 



	Yes
	
	No
	

	Please provide an explanation for your answer

	This is a welfare issue, over which the Public Guardian has no locus and so has no remit to comment. 
The following general observation however is made – the reference to “from time to time” will lead to ambiguity as to whether authorisation is required or not, which may lead to some individuals having their liberty restricted without appropriate authorisation. 


	3. In proposing a new process for measures that may restrict an adult’s liberty, the Commission  has recommended the use of ‘significant restriction ‘ rather than deprivation of liberty and has set out a list of criteria that would constitute a significant restriction on an adult’s liberty. 



	Please give your views on this approach and the categories of significant restriction. 

	This is a welfare issue, over which the Public Guardian has no locus and so has no remit to comment. 


	4. The authorisation process provides for guardians and welfare attorneys to authorise significant restrictions of liberty. Do you have a view on whether this would provide sufficiently strong safeguards to meet the requirements of article 5 of the ECHR?  

	Yes
	
	No
	

	Please provide an explanation for your answer

	The following general observation is made – the phrasing “guardians and welfare attorneys” implies a financial guardian could authorise such restrictions.  This needs rephrasing to clarify the authority is the remit of welfare guardians and welfare attorneys and, as above, welfare guardians and welfare attorneys with the relevant power.  

In making this comment the Public Guardian asks if a prescribed form of words should be agreed for this power.  There may be difficulty with ambiguity, over what authority is / is not permitted, where an order/deed contains an individual’s own form of words.  Such ambiguity may lead to disputed situations and/or an individual having their liberty restricted without proper authorisation, or contrary to their intended wishes.     


	5. The Bill is currently silent on whether it should be open to a relevant person to seek a statement of significant restriction in relation to a person subject to an order under the 1995 or 2003 Acts which currently do not expressly authorise measures which amount to deprivation of liberty. 



	Please give your views on whether these persons should be expressly included or not within the provisions, and reasons for this.

	This is outside the remit of the Public Guardian. 


	6. The process to obtain a statement of significant restriction would, as the bill is currently drafted, sit alongside existing provisions safeguarding the welfare of incapable adults, and require the input of professionals already engaged in many aspects of work under the 2000 Act, such as mental health officers and medical practitioners. 



	Please give your views on the impact this process would have on the way the Act currently operates.



	The Public Guardian submitted a report to the Scottish Government in November 2011, entitled ‘Early Deliberation of Graded Guardianship’; this Report expressed serious concerns about the viability of the current guardianship regime as a result, inter alia, from increasing demands on mental health officers.  The position has become ever more critical with reducing numbers of practitioners and increasing numbers of applications (as well as increasing demands on these same practitioners from other business).  The suggestion that these same professionals will have a formal role in respect of significant restriction statements / applications will further pressure an already strained service.  

The process of applying for guardianship has become progressively more    protracted, for a number of reasons but amongst these is the increasing difficulty and thus time taken to obtain the necessary mental health officer report; any new process which places even more demands on mental health officers risks the viability of the overall guardianship process and has to be of major concern and given very serious consideration. 

	If you do not agree with the approach taken by the Commission, please outline any alternative approaches you consider appropriate. 

	The ‘Early Deliberation of Graded Guardianship’ report proffered a move away from the current ‘one size fits all’ guardianship application process to some form of gradation of process.  This concept could be developed to offer a simpler application process for less complex guardianships; a simpler process may have lower, or even no, demand on mental health officers, which would free some resource if it was concluded that they ought properly to input to the significant restriction of liberty process. 


	POWER TO MAKE ORDER FOR CESSATION OF UNLAWFUL DETENTION



	1. Is a process required to allow adults to appeal to the Sheriff against unlawful detention in a care home or adult care placement? 



	Yes
	X
	No
	

	Please provide an explanation for your answer

	This would be consistent with The Adult’s with Incapacity (Scotland) Act, under which the adult is permitted to appeal matters to the Sheriff and compliant with the UNCRPD under which a disabled person (including disability from mental incapacity) must be permitted to enjoy legal capacity on an equal basis with others.  (Article 12(2)).  

Depending on the volume of appeals there may be resource issues for the courts / public purse to have to consider.   


	2. Is the proposed approach comprehensive? 



	Yes
	
	No
	

	Please provide an explanation for your answer

	This is a welfare issue, over which the Public Guardian has no locus and so has no remit to comment. 


	3. Are there any changes you would suggest? 



	This is a welfare issue, over which the Public Guardian has no locus and so has no remit to comment. 


	NEXT STEPS/WIDER REVIEW



	Over and above the question of deprivation of liberty considered by the Commission do you believe the 2000 Act is working effectively to meet its purpose of safeguarding the welfare and financial affairs of people in the least restrictive manner?



	Yes
	
	No
	X

	Please provide an explanation for your answer

If you have answered no, can you please  suggest two or three key areas which any future wider review of the provisions of the 2000 Act might consider

	15 years of experience with the 2000 Act has demonstrated that fundamentally it is fit for purpose, with much to celebrate and commend. Despite the passage of time it continues to meet its broad purpose.  It was particularly innovative in the 1990s when it was being developed and is respected as an exemplar model but if we are to remain an advanced jurisdiction we should grasp this opportunity to review the now aging 2000 Act in the camera of current requirements.  
Areas that would benefit from wider review are:- 
1. The current ‘one size fits all’ guardianship  regime 

As articulated in the ‘Early Deliberation of Graded Guardianship’ report, the current ‘one size fits all’ guardianship application process is creating a range of significant pressures which must be addressed if we are to avoid the whole guardianship regime collapsing.

The current application process is overly burdensome for less complex situations and could be simplified to offer the same benefit with a less restrictive intervention (respecting the requirement within the Act for this principle).

The UNCRPD requires a regime to be proportionate and tailored to the individual’s circumstances.  The current one size fits all application process may be considered incompliant with this. 
The ‘Early Deliberation’ report is now over four years old and requires updating but nonetheless proffers one suggestion, largely as a starting point to generate debate, of how a tailored process may operate. The ‘streaming’ of applications would offer a proportionate and tailored approach, whilst easing the pressures from the current process. 
2. UNCRPD: the requirements of the UN Convention on the Rights of Persons with Disabilities has been alluded to a number of times; the detail of the requirements do not have to be rehearsed here.  There are some aspects of the 2000 Act which are likely to be held as incompliant (when assessed by the UN); we should take this opportunity to review and amend the 2000 Act to bring it into full compliance. 

3. Links with Adult Support and Protection (Scotland) Act 2007.  Experience has shown duplication between the 2000 and 2007 Acts. For example, the definition of ‘adults at risk’ under the 2007 Act includes adults with incapacity. Where there is apparent financial abuse of an incapable adult the Public Guardian will investigate but is required to report this to the Local Authority (under section 5 of the 2007 Act) who also then have a duty to investigate. We have to remedy this duplication in use of increasingly scarce public sector resource.   Of greater concern is that both Bodies may think the opposite is leading on the investigation when in fact neither is and an incapable person is left exposed to abuse.  
4. ‘Court’ of Jurisdiction:  since the 2000 Act there have been various court and tribunal reforms; in particular the establishment of the Mental Health Tribunal and the restructuring of the civil courts may offer options which any review of the Act should consider. 
5. Clarifying Amendments:   Experience of the 2000 Act has led to 77 amendments being identified which would offer increased effectiveness; many are relatively minor drafting adjustments but some are more fundamental suggestions.  Opportunity should be taken to review these suggested amendments and to legislate as may be considered necessary. 
6. Cross Border review:  there are difficulties for attorneys attempting to operate a non-Scottish power of attorney in Scotland.  We should take the opportunity to ensure the 2000 Act offers equity of authority to attorneys acting in Scotland on a power of attorney, irrespective of the country in which the power of attorney originated. 
In conclusion, 15 years of experience with the 2000 Act has demonstrated that fundamentally it is fit for purpose but there are serious concerns about the ongoing ability to meet this purpose unless there is some modification and modernisation.   We must take this opportunity to review the 2000 Act, re-engineer those sections that need updating and so ensure we have as robust and as enviable a statute to support our incapable citizens over the next decades of the 21st century.




