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Graded Guardianship Executive Summary

(References throughout this paper are to the Adults with Incapacity (Scotland) Act 2000 unless otherwise stated). 

In March 2011 the Office of the Public Guardian celebrated its 10th anniversary and has therefore gained a significant level of experience in how the various modalities under the Adults with Incapacity (Scotland) Act 2000 operate.  The Public Guardian is of the view that the current ‘one size fits all’ application process for guardianship is in many cases overly burdensome, which is adversely impacting on guardians as well as all related services.  
The current situation is creating significant pressure on increasingly limited resources e.g. Section 22 doctors, Mental Health Officers and Local Authorities. This impact is compounded by an annual incremental rise in the use of guardianship. These pressures are creating a gridlock in cases getting to and through the court process.  From identifying the need for guardianship to having an order granted typically takes in excess of 3 months and can take upwards of a year.  Thus, an incapable adult in need of guardianship protection can remain unprotected for many months after a need for safe guarding is first recognised. 
These delays are, in part, delaying discharges from NHS beds.  They have also led to an increase in the number of interim guardians appointed.  Interim guardians should only be used in cases of urgency or emergency but increasingly such appointments are routine.  Similarly, there is a massive increase in the number of guardians appointed for an indefinite duration, arguably as applicants try to mitigate the need to re-enter the current congested process. 

The cost of the current process is high – around £3,000 on average.  Legal Aid is available, non means tested for welfare applications. Statistics shows that 91% of all applications now contain a welfare element; consequently the demand on public funds is enormous.   There is a view that a proportion of these 91% contain unnecessary welfare powers, contrary to the principle of least restriction, simply to access the non-means tested legal aid available when there are welfare powers craved.    
Several aspects of the current system e.g. use of interim guardians, use of indefinite orders and the granting of unnecessary welfare powers arguably breach human rights legislation.  
The reporting requirements for guardians are onerous; professional guardians feel they are not adequately remunerated and can be disinclined to accept this role, lay guardians feel out of their depth and stressed. 

In short, there is concern about every aspect of the current system which, with the increasing volume, is in danger of collapsing.  In order to maintain a robust guardianship service the Public Guardian is of the opinion that the current process needs review and amendment.  This Paper proposes a move to graded guardianship.  It is suggested that there be three levels; Level 1 for low value and non-contentious estates through to Level 3 for complex or contentious matters.    Applications at Levels 1 and 2 being made to, and authorised by, the Public Guardian with matters which require any form of determination continuing to be a matter for Shrieval judgment.    This would reduce approximately by half the number of cases before the court which, coupled with changed reporting requirements on Mental Health Officers and section 22 doctors, would mean that cases could be approved more swiftly.  This would negate the need for the appointment of interim guardians and reduce the use of inappropriate indefinite orders.  The process described would reduce the current burden on local authorities and potentially, albeit to a lesser extent, on the NHS.  A move from court based to administrative authorisation for the routine cases would make more efficient use of court time as well as reducing the burden on the civil legal aid fund.  
In short, a system of graded guardianship would address all of the issues identified with the current system, without lessening the protective measures afforded by it.   

There are some associated issues which could also be addressed by such a revised guardianship arrangement.  Withdrawers appointed under part 3 Access to Funds and Managers of Residents’ Finances under part 4 could both become lower grade guardians, allowing for revocation of what have proved to be problematic parts of the Act.   

A person wishing to manage a direct payment on behalf of an incapable adult could apply for lower grade guardianship; which offers a simplified application process but with the protective safeguards of the current system. 
The current, often abused, modality of intervention order could also be revoked with applications being brought under the requisite level of guardianship, which extends supervision and thus the protective safeguards not currently available under this modality. 

The Public Guardian invites the reader to consider the remainder of the Paper for the detail and is happy to respond to any questions thereafter.  

Introduction 
1. The office of Public Guardian and the Office of the Public Guardian (OPG) was established pursuant to the Adults with Incapacity (Scotland) Act 2000 (AwI or Act).   The remit of the Public Guardian, in brief, is to support and supervise those exercising a financial role under the AwI. The full remit of the Public Guardian is laid out in section 6 of the Act. 

2. In March 2011 the OPG celebrated its 10th anniversary and has therefore gained a significant level of experience in how the various modalities under the Act operate.  The Public Guardian is of the view that the current application process for guardianship is in many cases overly burdensome which is adversely impacting on guardians as well as all related services. The impact of the current process is summarised in section B below. 
3. Consequently, in order to maintain a robust guardianship service the Public Guardian is of the opinion that the current process needs review and amendment; her suggestions are outlined in section E.   

4. In order to place the discussion in context relevant general information is provided in section, A.   There are some related issues which for completeness are also included, in section C.  The views of stakeholders are provided in Section D.  

	Section A:  Relevant Background Information  


Statistics 

5. Appendix A provides high level guardianship statistics.  Overall, there continues to be an increasing trend in the use of guardianship, albeit that this has slowed to an average of 7% pa in more recent years.  The use of combined guardianship remains, markedly, the most popular application. In this last year, 91% of orders granted contained welfare powers.   

Categories of Guardian 

6. The Public Guardian’s experience shows four defined categories of guardian. 

i. Professional guardians (usually a practicing solicitor or accountant)

ii.  Spouse or partner as guardian.
iii. A parent as guardian to a younger adult.   The adult here most frequently has a learning difficulty but may have an acquired brain injury, for example as a result of a road traffic accident, or sporting injury.  
iv. A family member as guardian to an elderly relative.    

Current Application Process 

7. Although possible to discern such categories of guardian the application process for guardianship is the same, irrespective for example of the proposed guardian’s relationship to the adult, the length of this relationship, the level of estate, or the absence of any contentious welfare issues.  

8. Application is to the relevant Sheriff Court consisting of:  
· A standard summary application.  

· Two medical reports – in the case of an adult with mental disorder one such report must be from a doctor approved under Section 22 of the Mental Health (Care and Treatment) (Scotland) Act 2003

· A third report ordinarily from a Mental Health Officer (MHO) where there are welfare matters. 

· A fourth report from a person with sufficient knowledge to comment where there are financial powers, if the MHO is unable to comment.  

· All reports should preferably be no older than 30 days when lodged. 
Managing this timetable is problematic. 
9. Renewal of guardianship requires a further summary court application, including one medical report and appropriate MHO and/or Public Guardian’s report.

Tailored Financial Supervision 

10. This section discusses financial supervision. The Public Guardian does not supervise welfare guardians.  Welfare guardians are supervised by the respective local authority.     

11. There is central supervision of financial guardians via the OPG.  All financial guardianships are subject to supervision.  A guardian will submit an inventory and management plan within three months and four months respectively from the date of the certificate of authority and thereafter some form of annual review. The Public Guardian has discretion to state the form of the annual review and so tailors this to the circumstances of the case.
12. An early discussion with Audit Scotland suggested that, broadly speaking, around 80% of guardians would never contemplate doing anything untoward.  If it appeared that matters were amiss it would be an accounting irregularity rather than any loss of actual funds. Around 18% may be tempted to act inappropriately but the risk of ‘being found out’ and the consequences of this would likely deter them.  The remaining 2% if they wished to commit an offence would do so, would not be deterred by the potential consequences, and may conceal their actions in such a way that detailed forensic audit of the accounts would be required to identify this.  

13. Respecting this, the Public Guardian, as far as is possible, tailors the supervisory regimen to the case.  A ‘one size fits all’ process would be an ineffective use of resources and, arguably, would mean 80% of guardians were over supervised.  
14. Any change to guardianship must preserve the discretion of the Public Guardian to tailor supervision to the circumstances of the individual case.   

Inflexibility of Current Modalities 
15.  The AwI demands that one use the least restrictive intervention, consistent with achieving the purpose, but the inflexibility of the current modalities encourages disregard of this fundamental principle.  
16. For example, there are many financial guardianship applications which, on the face of them, would be suitable for the lesser intervention of access to funds; the OPG make this observation but the financial guardianship is nonetheless granted – possibly because a Sheriff cannot grant a part 3 order and consequently, if the financial guardianship application was refused a completely fresh [access to funds] application, with associated costs, would have to be made to the OPG.  Thus, the granting of the guardianship becomes attractive even though this may not be the least restrictive option available to achieve the purpose.   

17. A further example is the absence of an automatic transfer from intervention order to access to funds.  If one sells a house under an intervention order one would need a completely fresh order to manage the proceeds under access to funds (assuming this was suitable).  To avoid the need for two separate applications people are either seeking a financial guardianship or an intervention order with ongoing powers (see paragraphs 87 - 92) – both of which are inappropriate and inconsistent with the principle of least restriction.   

18. Any reform of guardianship should allow for ease of movement across the available options. 
Human Rights Considerations 

19. The European Convention on Human Rights (ECHR) and the Human Rights Act (HRA) 1998 are judicially enforceable in domestic law. Thus, all public authorities must act compatibly with the rights enshrined in the ECHR and HRA.  Legislation, including the AwI, to the extent possible, must be read in a manner compatible with ECHR.  
20. HRA Article 8 (right to respect for private, family and home life) and Article 6 (right to a fair trial and fair hearing) are specifically referenced here as relevant to points included in this Paper.  
21. Article 8 is a qualified right, any interference with which should pursue a legitimate aim and be a proportionate means of achieving that legitimate aim.  The AwI principle of least restriction is based on this Right.   Article 6 extends to due process and requires judicial determination of a civil right within a “reasonable time”.  
22. Also of note in this section is the United Nations Convention on the Rights of Persons with Disabilities which identifies the rights of persons with disabilities as well as the obligations on States party to the Convention to promote, protect and ensure those rights.  
23. Article 12 of the Convention provides for ‘equal recognition before the law’. Specifically, article 12(4) states that, “all measures that relate to the exercise of legal capacity,” must be subject to, “appropriate and effective safeguards to prevent abuse”. Such safeguards must be, “proportional and tailored to the person's circumstances,” and, “apply for the shortest time possible”. 
24. Guardianship is a measure which relates to the exercise of legal capacity.  The safeguards provided by the current guardianship application process arguably contravene Article 12(4) in that, as a ‘one size fits all’ process, it is “not proportional and tailored to the person’s circumstances”.   
25. Any reform of guardianship must respect the issues noted above. 
	Section B:  Impact of Current Process


26. The ‘one size fits all’ process is creating pressure on various sectors, outlined below, which will continue to increase with the annual rise in guardianship.  

Impact on Section 22 Doctors  

27. The current requirement for all AwI applications, where there is a mental disorder component, which is the majority, to contain at least one report from a doctor approved under section 22 of the Mental Health (Care and Treatment) (Scotland) Act 2003 is creating significant strain on this specialist resource. 
28. Access to section 22 doctors is geographically variable and is particularly problematic in remote Highland and Island regions where a section 22 doctor may only visit sporadically.  

29. The involvement of a [section 22] doctor unknown to the adult and family is often questioned.  Families believe the consultant neurologist, geriatrician etc who has been responsible for the person’s care to that point would be better placed to comment on the patient’s condition, its impact on their capacity and their likely prognosis, than a doctor unknown to the individual / case. 
30. Any reform to guardianship should address these difficulties. 
 Impact on Mental Health Officers   

31. The current requirement for an MHO to report where there is a welfare element (91% of all cases) is placing inordinate strain on this increasingly limited resource.  
32. There is a view that information provided by MHOs is not always as detailed as was previously observed – possibly because of the increasing number of guardianship reports required, which all demand completion of a particularly comprehensive report, within a limited time-window.   

33. Access to specialist MHO services is geographically variable and is particularly problematic in remote Highland and Island regions.  
34. The Public Guardian has spoken with MHO representatives who are of the view that the current suitability reporting, completed by an MHO, is an appropriate safeguard in principle.  However they recognise that with the increasing number of cases referred to a decreasing service their ability to provide these reports in a timely way is compromised.  Their preference would be to maintain MHO involvement but in a way which permits comprehensive and timeous reports to be completed. 

35. The Public Guardian is advised that the requirement for these reports to be provided within a stated timeframe fetters the MHO’s clinical prioritisation of case by urgency.  
36. Any reform to guardianship should address these pressures on the MHO service. 
Impact on Sheriff Courts 

37. Currently all guardianships proceed by way of a summary application in the respective sheriff court. Rules of Court direct that on receipt of an application a hearing must be fixed which shall take place within 28 days, this to include a 21 day period of notice.  
38. Because of this timescale timetabling hearings can be problematic; such cases are often fitted into the timetable in addition to business already scheduled. At the time first hearings are assigned the court does not know whether an application is to be contested or not and thus how long the hearing may take.  Consequently it is not uncommon for an inserted guardianship hearing to delay the originally scheduled business.  
39. The restricted timetable leads to a higher proportion of first hearings needing to be re-scheduled than in other types of business; an ineffective use of court time.   

40. Guardianship applications by their nature are staff intensive compared to more general sheriff court civil business, with added burden for staff if hearings need to be rescheduled.  
41. Any reform to guardianship should offer more certainty for court programming.  

Increasing Length of Time to Gain Court Order
42. Increasingly guardians are complaining about the length of time it is taking to get their order pronounced.  The end to end time for a guardianship application is taking from three months to one year plus.   We cannot extrapolate relevant information from the OPG database so cannot explore the precise cause of these delays, however incapable adults in need of guardianship protection can remain unprotected for many months after the need for safeguarding is first recognised.
43. It is noted that to comply with Article 6 of the HRA such judicial determination should be within a “reasonable time” (see paragraph 21).  
44. The problems with timetabling, both for solicitors trying to get reports prepared within the 30 day preferred timeframe and for courts in programming these cases, are referred to above.  Delays ensue if out dated reports have to be redrafted or cases rescheduled.  

45. The increasing volume / demand on section 22 doctors and MHOs is creating a ‘bottleneck’ of cases awaiting their assessment and reporting.  This is impacting on the time taken before documentation can be lodged in court. 
46. Any reform of guardianship has to address these issues to ease this flow. 

Delayed Discharge 
47. The Government has stated specifically that they wish to address the length of time, particularly elderly, people remain in hospital beyond the date when they are clinically fit for discharge whilst awaiting aftercare services to become available.
48. It is noted that Article 8 of the HRA may be engaged here.   

49. It is often elderly people who are in need of guardianship. The length of time taken in getting AwI matters a) to court then b) through the courts is contributing to the problem of delayed discharge (bed blocking) in the NHS system.   
50. In one NHS area alone in 2010 there were 63 people whose discharge was delayed whilst guardianship was being sought.  Each of these individuals had an average length of stay of 69* days compared to the average length of stay in that area of 27 days.  When magnified across NHS Scotland it is clear that to reduce the delays in discharge one must, in part, improve the efficiency of the guardianship application process. 
51. *The 69 days has been reduced from 97 days because of that Health Board’s proactive management of delayed discharge.  They have addressed their local procedures and operate an efficient internal process.  The 69 days therefore is an accurate reflection of the impact on delayed discharges from external factors. 
Use of Interim Guardians
52. The Sheriff may grant an interim guardianship for three months or longer but not exceeding six months.  The interim appointment may be renewed after six months. There is no limit on the number of such renewals.  It is not unusual to see repeated renewals.  There is increasing use of this measure, disproportionate to the general increasing trend in the use of guardianship.   
53. The Public Guardian is advised that the protracted time now taken to obtain guardianship is increasing the use of the interim appointments.  This is not to suggest that applicants are attempting to circumvent the current difficulties, although there is some indication of this in certain cases, but rather that at some point before the final order is pronounced matters become more pressing and an interim order is genuinely required.  
54. It is appropriate for an interim guardian to be appointed where it is necessary to expedite protections but the more routine use of this measure described above, which places restrictions over an individual without due process of the law, albeit for an interim period only, contravenes the requirement of Article 6 of the HRA.  
55. A more efficient guardianship application process would reduce the demand for interim guardianship. 

56. NB it is noted that the AwI does not provide any emergency powers, this is something which is frequently criticised by practitioners.  A change to the current system may provide an opportunity to consider if such powers are necessary.  
Use of Indefinite Guardianships 
57. 70% of all guardianships are for an indefinite period.   An indefinite guardianship may be appropriate in some cases but increasingly the granting of an indefinite order is becoming the norm (as the 70% figure would testify).  

58. An indefinite order avoids the cost of renewal and of a repeated, protracted, renewal application process.  It was hoped that the revised renewal process, in seeking to address these issues, would reduce the number of indefinite guardianship orders but this has not proved to be the case. 

59. The increasing use of indefinite orders has a cumulative effect on the number of extant guardianships requiring ongoing support and supervision by the OPG and respective local authority.  

60. Compliance with Article 8 requires that a measure is a “proportionate means of achieving the legitimate aim”.  It is accepted that there is a legitimate aim [of safeguarding the incapable adult’s affairs] but the unlimited period is not proportionate.  
61. Compliance with Article 12(4) of the United Nations Convention on the Rights of Persons with Disabilities requires that safeguarding measures “apply for the shortest time possible”.  Many indefinite orders could be deemed in breach of this.  
62. Further, compliance with Article 12(4) requires that safeguarding measures are subject to “regular review by a competent, independent and impartial authority or judicial body”.   There is concern that some indefinite appointments, in not being so reviewed, are in breach of the Convention.
 
63. What appears to be required is further efficiency in the renewal process but with no dilution of the relevant safeguards.  
Impact on Local Authorities  

64. The respective local authority is required to supervise a welfare guardian; there is a statutory direction that this is after the initial three months and six monthly thereafter.   With 91% of applications now having a welfare element and with 70% of all guardianships being for an indefinite period there is immense, and sustained, pressure on [increasingly stretched] local authority resources.

65. There is evidence that local authorities, generally, do not / cannot undertake the level of supervision that is statutorily required.  
66. The fixed statutory supervision of welfare guardians does not allow for proportionality and tailoring of supervision to an individual case.   The statutory duty of supervision should be interpreted, as far as is possible, in a way which is compatible with ECHR rights, which means that one should question whether the level of supervision in certain cases, eg simple, non-coonetentious cases, is necesary to achieve the aim of ensuring the adult is protected.   
Legal Aid 
67. The use of welfare guardianship continues to increase annually which has, and will continue to have, an impact for the legal aid fund.   It was assumed that the cost of publicly funding guardianship applications would be circa £1 million; the projected expenditure for this year is £2.3 million. (Figures courtesy of the Scottish Legal Aid Board) 
68. In 2006 the means test for any application that contained a welfare component was removed. Appendix A shows the increased use of welfare guardianship from this date.  One can see that financial only orders have dropped in each of the last four years by an average of 12% per annum.   In the same four years the use of welfare only orders has also dropped ten fold, from an average increase of 32% pa in earlier years to an average increase over the last four years of just 3.4%.   These can be contrasted to the use of combined welfare and financial orders which has seen a steady increase year on year, averaging 20% annually over the last four years.   
69. Currently 91% of all applications have a welfare element.  Prior to the legal aid changes only 80% had a welfare component.  There is no reason why these figures should not have remained static, which suggests that the generous legal aid provision has encouraged the inclusion of unnecessary welfare powers in 11% of cases.  
70. An unnecessary inclusion of any powers is in breach of the Act’s fundamental principle of least restriction and thus breaches human rights legislation.  
71. It could be argued that the increased demand now on the section 22 doctors and MHOs, described above, is, at least in part, a result of the changes to legal aid for welfare applications.   
Costs 
72. The cost of a guardianship application is significant – averaging £3000.  The costs are not relative to estate value so for lower value estates the £3000 sum is proportionately more than for higher value estates.  

73. Any reform which would reduce the costs, for any estate, but especially for lower value estates would be welcomed. 

Remuneration
74. The current level of remuneration for [financial] guardianship work is not attractive to professional guardians and especially so where the estate is of low value. Remuneration is proportionate to estate value so is less in lower value estates, yet the work load can be as demanding as in higher value estates.

75. Some professional guardians are known to refuse lower value estates, compelling a relative, who may be less than willing and / or able, to accept this role.  Where there is no other person able to accept the role the responsibility remains with the respective local authority, adding pressure to their increasingly limited staffing and financial resources.  
76. To address this, one must either increase the remuneration paid to financial guardians – which means a higher deduction from the adult’s estate, or reduce the input required of the financial guardian in lower value cases. 
	Section C: Associated  Issues 


Ability of Financial Guardians 

77. It had been hoped that under the AwI increasingly the guardian would be a family member or friend of the adult, a move away from the professional ‘guardian’ that existed pre-AwI.  Although lay guardians are the majority, it is the Public Guardian’s experience that many lay financial guardians are not able to fulfil the requirements of the role. 
78. There are a number of reasons why this may be so e.g. the current reporting requirements are demanding and especially so for a person who has had limited exposure to complex financial matters;  the potential guardian was not told of the extensive reporting requirements and had they been so would not have elected for this role; the guardian may be focussed on their caring responsibilities; there is no-one else available so the next of kin feels duty bound; paying a professional to undertake the role is an expense they cannot afford, or do not wish, to incur.   
79. A system which allows a lay guardian to fulfil the role with ease would strengthen the underpinning policy desire to appoint lay guardians in more cases. 
“Guardian” Terminology  

80. The term ’guardian’ regularly is not recognised by banks and financial institutions. They are familiar with ‘attorney and power of attorney’ and often use this term for any proxy.  Guardians tell us of the difficulty they have in being recognised by a fund holder as a legitimate proxy because they are not the attorney / do not have power of attorney. 

Access to Funds  (AtF) 
81. AtF is a scheme administered by the OPG. It allows an Individual(s), or an Organisation (excluding care homes) to have access to funds to pay for products and services that will benefit the incapable adult.  The person or organisation is called a Withdrawer, the role of which is unpaid.  

82. Application is to the OPG and was intended to be simple such that the services of a solicitor are not required.  If an applicant wishes to have legal assistance the fees, recovered from the adult’s estate, are capped (currently at £330).   Although pared to its simplest the application process is nonetheless complicated; lay applicants require extensive support from OPG staff with its completion.   

83. It had been assumed that up to 20,000 applications to access funds may have been received per annum but experience showed this to be less than 200.  The report of the ‘Learning from Experience’ project published by the Scottish Executive on 28 October 2004 highlighted this low uptake; consequent work identified eight obstacles which, if addressed, would improve accessibility.  The scheme was reengineered in October 2007 to remove the eight obstacles so extending the accessibility to and flexibility of the scheme. As a result, uptake has improved but remains low, now 400 cases pa.  Consequently, even in its current form this scheme is fit for limited purpose only.  
84. The cost of administering this highly labour intensive service is disproportionate to the relatively few individuals who benefit from it. 
85. This scheme is little understood, despite extensive awareness raising and training by the OPG.  
86.  This paper will suggest that this modality should be revoked.  It is prudent therefore to consider the safeguards of this scheme which would need to be re-provided under any alternative arrangement. 
· A single medical certificate confirming the adult’s incapacity is required.

· There is commentary on an individual’s suitability to act as withdrawer.  

· An organisation is assessed on its suitability by the Public Guardian. 
· The application is intimated on all relevant parties. 
· Duration is limited. 

· The withdrawer has access only to the designated account to use the funds for the reasons specified in the application.

· The Public Guardian makes random checks on the Withdrawer’s administration by the Withdrawer. 

· A fund holder can be asked to produce information on accounts administered by a Withdrawer.  
Intervention Orders (IO)
87. The Public Guardian has concerns about the misuse, or even abuse, of intervention orders. 
88. An IO (welfare and / or financial) may be applied for by an individual or local authority to carry out a finite specific issue, or issues, on behalf of an incapable adult.  Once these issues are completed the IO comes to a natural end. There are however an increasing number of IOs being granted with ongoing / open powers.    
89. These quasi guardianship IOs are unsupervised.  Section 6, gives power to the Public Guardian to supervise an intervener but, unlike with guardianship, the Act does not detail the form of this supervision, nor give the Public Guardian discretion to determine the form.  There is no locus for the Public Guardian to charge a fee for supervision of an intervener.  Consequently the extent of the Public Guardian’s involvement in such cases could at best be described as ‘monitoring’. 

90. The Act does not give power to the Public Guardian to ‘fix’ remuneration for an intervener.  However, many of the Orders which grant open powers also contain a power to permit the intervener to be paid and in which case the intervener is making a self determination.   A guardian’s remuneration is fixed by the Public Guardian, proportionate to the estate value.  There is no such constraint on an intervener’s award to themselves.  In a recent, but by no means unusual intervention case, an intervener awarded himself £4,000 commission in year on a £20,000 estate. 
91. The Public Guardian is aware of guardianship applications e.g. for sale of property and management of proceeds which have been reduced by the Sheriff to intervention orders,  on the belief that an intervention order is all that is required and respecting the principle of least restriction.  However, unless the ongoing powers are struck out [in favour of access to funds] guardianship is the least restrictive option, consistent with achieving the purpose in such cases.   Paragraphs 16 and 17 which discusses the inflexibility of the current modalities are of relevance. 
92. In such cases the remuneration crave that was in the original guardianship application is rarely struck out so the problems identified in paragraph 90 arise.   
93. However, the majority of IOs are as craved i.e. are not reduced guardianships.  One can only speculate why applicants may be inclined to apply for IOs on occasions when guardianship would be the more appropriate order.  Reasons may be:  a local authority has no [willing] financial guardians in their area and as best practice does not permit a local authority officer being financial guardian they apply for an IO but with / open [guardianship] powers;  the applicant wishes to avoid the Public Guardian’s supervisory regimen;  the applicant may be circumventing the Public Guardian’s involvement in the fixing of [guardianship] remuneration to allow for a preferential payment under self determination.   
94.  IOs are being misused / abused; some form of action to limit this is desirable.     
Self Directed Support 
95. Currently, an incapable adult cannot receive a direct payment with which they may self direct their support unless there is a proxy with the requisite financial and welfare powers to undertake this on their behalf.  Unless the individual has granted power of attorney then a court appointed guardian is required. 

96.  The Act requires that any intervention is the “least restrictive”, consistent with achieving the intended purpose.  Guardianship, although the most restrictive intervention, is currently nonetheless the least restrictive option for administering a direct payment.  
97.  The Scottish Government has expressed a view that guardianship is too high a threshold; a lengthy, expensive and complex process, disproportionate for the fairly specific matter of a direct payment.  The current arrangement is not suited to putting a suitable care and support package in place with relative speed
.
98. Alternative options [to guardianship] were considered, which would have offered a lesser restriction but concern was expressed that these would not have been consistent with achieving the intended purpose of protecting the incapable adult -  as many, if not all, of the safeguards provided by guardianship would have been removed. 

99. The Government concluded that there is no simple solution to this complex and sensitive issue.  Close family and friends, or circles of support, should be empowered to assist an adult to exercise choice and articulate preference where the individual has that ability but for those who lack this level of capacity the requirement for a formal proxy to take such decision on their behalf will remain2. 

100. A solution which addresses this situation but which maintains relevant protections and safeguards would be ideal.     

Management of Residents’ Finances - Part 4
101. A review of Part 4 of the Adults with Incapacity (Scotland) Act 2000 (AwI)
 concluded that uptake was lower than anticipated, rationale for this was explored and a series of recommendations made.  Developing these, the Scottish Government considered three options for change, which have yet to be determined and which include revising various elements of part 4 to improve its fitness for purpose.  There are many parallels between this and the access to funds (part 3) journey and, perhaps because of this, there is anxiety that even with improvements to part 4 the situation, as with part 3, will remain largely unaltered. 
	Section D: Stakeholders’ Views 


Guardians 

102. Frequently lay guardians relate the guardianship process as a stressful experience – at an already stressful time.   The application and ongoing supervision makes them feel as if they are ‘guilty unless they prove themselves innocent’.   They find the reporting requirements onerous, despite the lighter touch applied where possible by the Public Guardian and this can be especially burdensome when they are also the full time carer of the incapable adult. 

103. The parents of young adults are often particularly aggrieved by having to undergo an intrusive [guardianship] application process and then a burdensome annual reporting mechanism.  It is a common view of this group that they have been caring for their child for 16+ years admirably and often with little state intervention and now, simply because their child has turned 16, they become subject to an imposition of the state.  

Withdrawers

104. Withdrawers (under AtF) are frequently exasperated; rarely does the establishment of this service go smoothly.   On a regular basis the Public Guardian is advised  “the Bank don’t know what to do with my certificate - they are looking for a Power of Attorney certificate”.   “The Bank had difficulty understanding my certificate so just gave me full access to Xs account” 

	Section E: Suggested Amendment to Guardianship Process  


105. Please see Appendix B which illustrates the Public Guardian’s suggestion.  As most guardianships are combined financial and welfare any amended system, to be effective, would have to apply to both types. 

Graded Application 

106. It is suggested that there should be three grades of guardianship.  
· Level 1 for money only estates of less than £25,000 or with benefits only income and/or non-contentious welfare matters.  
· Level 2 guardianships for money only estates over £25,000 and/or non-contentious welfare matters.  
· Level 3 for complex estates e.g. those with property or investments and/or contentious welfare matters, or risk to the adult. 

· Application for Level 1 and 2 to be to the OPG.  Application for Level 3 guardianship to be to the relevant sheriff court.  

Appointee  

107. Guardianship, at any level, can be granted to a person or organisation (including care homes).  In the case of an organisation there must be a person nominated as guardian to the individual adult.  

Numbers 

108. Under such a system at least 50% of current cases could be removed from the court.  It is not possible to advise of exact percentages without reviewing every case on record to assess if the estate value is held in cash only.  Appendix C shows the percentages of estate by value. 
Powers 

109. It is proposed that Level 1 and 2 cases authorised by the Public Guardian can only offer limited financial and welfare powers, from a prescribed range.  Applicants would be aware of the limit of the Public Guardian’s authority and would make their application direct to court if powers out with those available via the OPG were required. 
Medical Certification 
110. It is proposed in Level 1 and 2 cases that a single medical certificate from a registered and licensed medical practitioner would be sufficient (as with AtF now).   It is proposed that there is a template for this report which questions in explicit detail the [in]capacity of the adult.   In the event of any dubiety on capacity the case would be remitted to court for determination.   

111. In Level 3 cases it is proposed that one certificate, with the increased detail referred to above, should also be sufficient but that this should be from a section 22 specialist.  The court may request further reports if required. 

Suitability Report 

112. The suitability report assesses both the suitability of the order sought (for the adult’s given needs) and the suitability of the person nominated. 

113. It is suggested that in all cases the MHO assessment of suitability remains but that the current interviewing requirements are reduced.  It is proposed that the MHO interview two people only, the nearest relative and primary carer unless these are the same person when an alternative second person with interest would be interviewed.  
114. If the two interviewees were in agreement (on the need for the order and the suitability of the person nominated) then the financial level of the estate would determine if this was an Level 1,2 or 3 case.  If the two interviewees were of differing opinions, on either the need for the order or the person to be appointed, then a third report would be sought to allow the MHO to offer a definitive opinion but this would then be a matter for the court as it would be an opposed / contentious application.     

115. A second report would be required from someone who is able to comment on the need for the financial powers craved and the suitability of the person nominated as guardian, if the MHO was unable to address this. 

116. The Public Guardian should be permitted to remit to court any matters of concern, even if these were unopposed.  There should be an automatic remittal to court in any case that appears to require a safeguarder.  

117. Where welfare powers are sought, it is suggested that the suitability report include commentary on how use of these ought to be monitored / supervised.  
Intimation and Objections 

118. The application should be intimated on the adult and interested parties, including the Mental Welfare Commission and Local Authority, with a standard period allowed in which they may object. Unopposed applications at Level 1 and 2 would be granted by the OPG.  Opposed applications would be remitted to court for determination*.  The Court would determine all cases at Level 3. 

119. *It has been suggested that automatic referral to court is appropriate where there is objection to the primacy of the order but that if the objection was, for example, to the duration, or to one of the powers, then the Public Guardian should be allowed one attempt to mediate an agreed position with parties.  Thereafter, if the matter remained opposed it would be remitted to court for determination.  
Supervision 

120. It is suggested that Level 1 cases are subject to minimal financial supervision, e.g. that the Guardian would provide an initial inventory of the estate then simply an annual declaration that the estate remains unchanged or a notification of any changes.  There is equivalent procedures within some Government departments. 
121. Financial supervision at Levels 2 and 3 would be unchanged from presently i.e. that supervision is tailored to the circumstances of the case at the Public Guardian’s discretion. 
122. Welfare supervision would be as stated in the application. 
Duration of Order 

123. For all Levels the duration sought should be stated in the application.  Interested parties on intimation have the opportunity to comment on the appropriateness of the duration and object to this if desired.  Unopposed cases at Level 1 and 2 would be authorised by the Public Guardian for the duration sought. Objections would be dealt with as described above.  The Sheriff would determine the suitability of the duration sought in Level 3 cases.
124. The Public Guardian should be permitted to remit to court any matter, even if unopposed by interested parties, which gives her any cause for concern. 
Amendments  

125. If one needed subsequently to amend the order or vary the power(s) such an application could be to the OPG if the powers fell within the range available at Level 1 or 2.   An application to the court would be required for an amendment of a Level 3 order, or for the addition of powers that were out with the prescribed range available under Levels 1 and 2. 

Caution 
126. Caution should be automatic in Level 1 and 2 cases.  A court application would be required if parties wished to request a dispensation of caution for Level 1 or 2 cases.  Caution today is easy and quick to obtain with premiums proportionate to the estate value. 
127. In Level 3 cases caution may be at the discretion of the Sheriff, as presently, but the Sheriff should take cognisance that these cases are the most complex or contentious so fixing of caution should be the preferred practice. 

128. Caution should be fixed at 100% of the estate. The Public Guardian should have permission to vary caution, maintaining this at 100% of estate, including where this has been fixed by the court.  

Renewal 

129. There are two suggestions for managing renewal.  Option One: application is as per the requisite level when renewal falls due.  For example, if an original Level 3 guardianship has subsequently become Level 2 because all assets have been realised the renewal would be to OPG under Level 2.  Alternatively, if an original Level 2 order had become a Level 3 matter e.g. because with additional income (and powers) the guardian had invested or purchased property then renewal would be to court as a Level 3 case.   The OPG would advise of the renewal route when they contacted the guardian to remind them of their need to renew (six months before expiry of the guardianship).  
130. The difficulty with this option is that the Public Guardian may only be aware of the financial position; if there were contentious welfare matters, in what would otherwise be a Level 1 or 2 case, the Public Guardian would advise of renewal via the OPG when in fact the contentious welfare position would make this a Level 3 application. 
131. Option Two:  Renewals at any level are made to the OPG.  The application is intimated on interested parties, unopposed renewals may be authorised by the OPG.  Any opposition to renewal is remitted to the court for determination.  The UN Convention permits an “independent authority” to conduct the periodic review of such an order so a mechanism involving the OPG would comply with this.   

132. The Public Guardian should be permitted to refer to court any matter of concern.  

Renewal Process 

133. An updated medical certificate would be required; as would a report from the relevant local authority where there were welfare powers (the Public Guardian would already be aware of the guardian’s financial suitability).  

Appeals 

134. Any interested party should have the right to remit any matter to a sheriff and a right of appeal to a sheriff on any decision of the Public Guardian.  

Impact on OPG

135. There will clearly be a major impact on the OPG as a result of these proposals, the detail of which has not be quantified until it is agreed that there may be merit in further deliberation of the principle. 

Costs to OPG
136. The Public Guardian is entitled to charge fees for her various functions. There would therefore need to be a review of the fee schedule to accommodate such major changes to OPG work functions.  The detail of this has not been debated until it is agreed that the principle may merit further consideration.  

Fees to Guardians 

137. A guardian is entitled to remuneration for his administration of the estate.   An intervener and withdrawer are not.  There would need to be a review of the fees that could be paid to guardians operating under the various levels.  
	Section F:  Issues Addressed by Graded Guardianship 


138. This proposed revision to the guardianship process will address all of the issues highlighted in Sections B and C.  

Impact on Section 22 Doctors 

139. The demand on section 22 doctors will be halved, approximately, as they would only be required to report in Level 3 cases, in which there is a mental disorder component, rather than in all such cases.  The suggestion includes a condensed reporting requirement which will reduce the time spent on each individual report.  Section 22 doctors, as a specialist resource, are thus used effectively, only being involved where their specialist input is specifically required due to the nature of the case and the powers being sought.
140. There was concern expressed that non-section 22 doctors may not be able to assess capacity as comprehensively as section 22 doctors and thus that they may provide equivocal reports which would be of little assistance.   This has not been the experience of the Public Guardian. 
141. Reliance will not simply be on a licensed medical practitioner’s free text.  They will be required to report against what will probably be a capacity assessment proforma – to be devised by the Mental Welfare Commission and Public Guardian as a result of difficulties identified in a case investigated and to be reported on by the Mental Welfare Commission.      
142. In the event that, even with strengthened capacity reporting, the medical practitioners report was equivocal this matter would be remitted to the court for the Sheriff to call for specialist reporting. 
143. It should be noted that non-section 22 doctors report on capacity now for AtF and PoA cases. 
144. The continued involvement of MHOs offers reassurance.  

Impact on MHOs 

145. The proposal to condense the suitability report and amend the application process will ease the current demand / burden on MHOs. 
Obtaining of Order

146. The reduced demand on Section 22 doctors and MHOs should increase their availability and so ease the congestion of cases awaiting their attention.  The demand on courts will be reduced as they are only determining Level 3 cases and those otherwise referred.   All of which will speed the end to end process, from identifying the need to obtaining the order.  One should see a reduction in the number of delayed discharges / beds blocked by incapable adults awaiting a guardian.   

Use of Interim Guardians 

147. The swifter court process should reduce the increasingly routine use of interim guardians. 

Indefinite Guardianships 

148. The requirement to be explicit as to duration and the formal consideration by interested parties on intimation of the appropriateness of the duration sought will reduce the current number of indefinite guardianships, as will a simplified, speedier and thus cheaper, renewal process.  
Local Authorities 
149. A reduction in the number of indefinite guardianships will reduce the current cumulative impact from these on local authorities.  

150. The proposal that the suitability report contain reference to the welfare supervision required in a given case will reduce the burden on local authorities from the current fixed supervisory requirements.  

151. The proposal that the suitability report contain reference to the welfare supervision required in a given case allows for tailoring of such supervision, compliant with the human rights obligations of proportionality.  

Legal Aid 
152. The requirement, in general, for only one medical report would result in a reduction in outlays from the Legal Aid Fund.  
153. In essence, assuming no changes to current legal aid rules, the routine demand on civil legal aid would be halved, commensurate with the reduction in the number of summary cases requiring Level 3 / court applications.  There would still be a number of opposed applications which by their nature can command significant funds but there is nothing to indicate that such cases would be any higher than presently.  

154. It is intended that the simplified procedure required for Levels 1 and 2 applications be designed in such a way that prospective guardians would be able to make the application without the support of a solicitor and as no court proceedings would be involved, civil legal aid would not be available; which would lead to a significant reduction in demand on the legal aid fund.   
155. Should a prospective guardian elect to use a solicitor to assist with such applications a cap could be placed on the solicitor’s fee to reflect the simplified process (as with access to funds currently).  Legal aid for advice and assistance would continue to be available, subject to financial eligibility. 
156. It is noted that applicants may need to finance the obtaining of a medical report – which would currently be paid as an outlay on a solicitor’s legal aid account, but this sum can be repaid from the adult’s estate once access to this is available.  It is hoped that costs of such reports are reduced if these can be provided by the doctor in day to day charge of the adult, as part of their ongoing care of that patient, rather than these reports having to be specifically commissioned from a section 22 specialist. 

157. Such costs would continue to be a legitimate outlay under advice and assistance.  The full benefit of the simplified process would not be achieved were applicants to engage solicitors purely for the purpose of obtaining a ‘free’ medical report.  
158. NB: As any changes proposed in this paper are unlikely to occur in the short term it has been suggested that for the interim consideration might be given to amending the civil legal aid regulations which dispense with the means assessment in guardianship applications where there is a welfare component. This would allow for a means-test to be carried out where an individual is seeking a combined guardianship order covering both financial and welfare aspects.  The only orders that would be exempt from any means test would be those seeking purely a welfare guardianship order.  This would address the concern noted earlier in the paper about the legal aid arrangements potentially encouraging applications involving unnecessary welfare powers. 
Cost of Guardianship 

159. This paper does not comment on the likely cost of an application under the respective levels but one can see that with the simplified process described the cost of an application to the OPG at Levels 1 or 2 should be significantly less than the current £3,000 for a summary court application.  

Intervention Orders 

160. It is suggested that this modality is revoked.  What would currently be termed an intervention order would become a guardianship but with limited, defined, powers.   The ‘intervener’ is then a guardian - application, supervision, duration and caution would all be as described above.  

Access to Funds 

161. It is suggested that this modality is revoked.   What would currently be termed an access to funds order would become a Level 2 (or 1) guardianship. Application, supervision etc. would be as described above.  Welfare powers within the range available could be applied for.  

Self Directed Support  

162. A person wishing to manage a direct payment on behalf of an incapable adult would apply to be a Level 1 or 2 guardian. Application, supervision etc would be as described above.  Welfare powers within the range available could be applied for.  This would maintain the protective safeguards which are currently available under guardianship whilst offering the ‘lighter touch’ or lesser restriction which the Government had been hoping to achieve.  
Management of Residents’ Finances (part 4)

163. It is suggested that this modality is revoked as residents’ finances could be managed via a Level 1 or 2 guardianship application.  Procedures as described above.

Impact on Guardians  
164. A simplified / less intrusive process should remove the current sense of lay guardians that they are ‘guilty until proven innocent’.  The supervisory arrangements at Level 1 especially allow for a lighter touch than is currently applied by the Public Guardian and will reduce the burden significantly for many guardians.  A changed supervisory regimen should also assist guardians who have difficulties with the current reporting requirements and suffer additional stress because of this.     
Impact on the Courts

165. A reduction in the numbers of guardianship applications going to the sheriff courts would increase staff availability, including sheriffs, for other business and benefit the throughput of other court business. 
166. The proposal would also offer more certainty in the likely nature of the guardianship hearing, which would assist allocation of time within the scheduling and so reduce the impact on other court business.  

167. The increased certainty of the guardianship hearing may lead to a reduction in the number of adjournments, so improve overall court efficiency.   

168. The courts have suggested that any reform to guardianship may present an opportunity also to review the current Rules, such that timetabling is less problematic reducing impact on neighbouring business.  
‘Gill Review’
169. In February 2007 the then Minister for Justice, Cathy Jamieson, asked the Lord Justice Clerk, the Rt Hon Lord Gill, to undertake a wide ranging review of the civil courts system in Scotland.  Of relevance to this paper is the remit “To review the provision of civil justice by the courts in Scotland, including their structure, jurisdiction, procedures and working methods, having particular regard to ..the issue of specialisation of courts or procedures”.
  
170. The review was reported on in September 2009
.   A key theme was a “need for a greater degree of judicial specialisation.  Practitioners and court users were strongly in favour of a greater degree of specialisation in the sheriff court”. This originated, in part, from concerns about “lack of continuity and consistency of decision making”.
 
171. The Report recommended “a system.. whereby a number of sheriffs in each sheriffdom should be are designated as specialists in particular areas of practice”. 
 
172. Although the above commentary and recommendation did not relate to Adults with Incapacity business, indeed the review did not touch specifically on this at all, the opinion and recommendation could apply to AwI matters.  The origin of the concerns related to family matters of which AwI is a subset.     
173. Lord Gill’s recommendations have yet to be implemented. Under the proposal outlined in this Paper the court’s entire focus in AwI matters would be on complex,  contentious, or high risk cases which would lend itself to specialisation of such business if this was ultimately considered, and deemed desirable, for AwI matters. 
174. The Gill Report also commented on improving access to justice in cases of low monetary value.  The principle commended was that there should be new simplified procedures, with unrepresented litigants in mind, such that people who do not have legal representation can enter and move through the court process effectively.
 
175. Although this commentary did not relate to AwI matters, the system of graded guardianship proposed in this Paper would represent a new simplified procedure, which could be accessed by unrepresented litigants, but in any event would allow for effective movement through the court process. 
“Guardian” Terminology  

176. Given the problems with the term ’guardian’, the Public Guardian proffers therefore if we should adopt the recognised and accepted term ’power of attorney’ for all forms of proxy – the current power of attorney could become a ‘self nominated attorney’; a Level 1 or 2 guardian could become an ‘administratively appointed attorney’ and a Level 3 guardian could become a ‘court appointed attorney’.       
CONCLUSION
Scotland has been a recognised leader in its legislative protections for incapable adults. The current safeguards, in themselves, remain suitable but the system within which they now operate has become cumbersome which, ironically, has reduced the protections and even created levels of abuse.  

The current system is in need of review to address the pressures highlighted in this report, which are increasing with, and will be compounded by, the annual growth in guardianship volume.  The graded guardianship proposal would reduce, approximately by half, the number of cases before the court; which, coupled with the changed requirements on MHOs and section 22 doctors would mean that cases could be approved more swiftly.  This would negate the need for the appointment of interim guardians and reduce the use of inappropriate indefinite orders.  A move from court based to administrative authorisation for the routine cases would make for more efficient use of court time, as well as reducing the burden on the civil legal aid fund.  The process described would reduce the burden on local authorities and potentially, albeit to a lesser extent, on the NHS.  There are associated issues e.g. with access to funds, management of residents’ finances, intervention orders and self directed support which could be addressed by a move to a graded form of guardianship. 
In short, a graded system would address all of the issues identified with the current system, whilst maintaining the protective measures afforded by it.   

The reader is invited to consider the proposal of graded guardianship. 

Appendix A
Guardianship Orders- Annual Percentage Increase by Type 
	Year
	Continuing
	% Increase
	Welfare
	% increase
	Combined
	% Increase
	Total
	% increase

	2003/2004 
	200
	-
	273
	-
	120
	-
	593
	-

	2004/2005
	227
	14
	353
	29
	219
	82
	799
	35

	2005/2006
	230
	1
	496
	41
	259
	18
	985
	23

	2005/2006
	250
	9
	637
	28
	362
	40
	1249
	27

	2006/2007
	223
	-11
	615
	-3
	510
	41
	1348
	8

	2007/2008
	207
	-7
	666
	8
	564
	11
	1437
	7

	2009/2010 
	178
	-14
	715
	7
	643
	14
	1536
	7

	2010/2011
	152
	-15
	727
	1.6
	750
	17
	1629
	6


Appendix B

Graded Guardianships Early Deliberation
	
	Level 1
	Level 2 


	Level 3
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	Application
	Application via the OPG 
	Application to court

	Guardian/ship 
	Guardianship may be granted to an individual or organisation but a guardian must be a named individual or post holder.  

	Categorisation
	Estate less than £25,000 

Benefits only Income 


	Simple estates i.e. money only (over £25,000 no upper limit).  NB: would include invested money.  


	Complex estate i.e. contains property or non-liquid investments in any form.

 

	
	Welfare: unopposed, non-contentious, day to day care matters
	Contentious, opposed matters 

Apparent risk to adult. 

Crisis intervention / emergency action 

	Percentages*1
	20% of all estates
	30% of all estates
	50% of all estates

	Powers 


	Prescribed range of  welfare powers 

Prescribed range of  financial powers 

Can apply for one or both 

Can apply for fewer powers than are prescribed but not more than. 

If require more than is prescribed for L1/L2 then need an L3 application. 

	Order can specify powers or seek full powers 

No restriction. 
Sheriff determines suitability of powers sought. 

	Medical Certification


	Single medical certificate but with strengthened capacity reporting. 

Provider can be any registered licensed medical practitioner.  

Case remitted to court if any dubiety on capacity.  
	Single med cert from s22 doc 

Increased capacity reporting 

S3 available to request 2nd opinion if necessary.  

	Suitability Report


	Abridged MHO report to comment on the need for the powers that are permitted under L1 & 2 and the suitability of the person(s) nominated as guardian. 

If MHO unable to comment on the suitability of the person nominated as financial guardian second report from someone who is able to comment

For welfare powers report to contain reference to the supervision that would be applied.  For national consistency, there should be central guidance on what is best supervision practice. 

Simplify current application requirements by removing need to interview all interested parties and comment on their views.  

Parties to represent their own views – see intimation below 

PG to be permitted to remit to court for determination any matters of concern / doubt, even if these unopposed.  

Automatic remit to court  in any case that appears to require a safeguarder (even if unopposed). 

	Intimation Objections 
	Application to be intimated on the adult and interested parties, including the Mental Welfare Commission and Local Authority, allowing them period to object.  

Unopposed applications granted by OPG.  

Opposed applications remitted to court. 

Suggestion that OPG (financial) or MWC (welfare) should have one try at mediating an agreement for opposed matters unrelated to primacy of application e.g. duration.  

	Intimate application on adult and interested parties, including the Mental Welfare Commission, and allow them to represent their own views i.e. process as presently. 

Court to determine opposed Level 1 or 2 applications. 

	Supervision 

	Financial Supervision: Level 1:

Minimal

Inventory would be required then annual declaration that estate remains unchanged or to notify of changes. *2


	Financial Supervision Level 2 & 3:

Risk based supervision at PGs discretion. 

Act already provides for this. 

Inventory and management plan required. 

Extent of annual accounting required is fixed with reference to the case circumstances, as now.   



	
	Welfare Supervision: as requested / granted in suitability report  (see above)

	Duration 


	Duration required to be stated in application.  Matter remitted to court if any opposition to this on intimation to interested parties.  If unopposed order granted for timeframe requested. 

PG may remit to court for determination any matter, even if unopposed by interested parties, which raises any cause for concern.  


	Duration to be stated in application. Sheriff to determine suitability.  

	Legal Aid 


	Aim at simplifying L1/L2 application such that it is possible to cap the solicitor’s fee (level to be determined). Under current regulations legal aid would be available for advice and assistance from solicitor, subject to financial eligibility. 
	Legal aid for A& A or civil legal aid in for court application unchanged. 

	Caution


	Caution automatic at 100% of estate. No discretion for PG to dispense.  Application to court if dispensation required. 
	Caution at discretion of Sheriff as presently.  Fixed at 100% of estate so can be varied by PG

	
	PG to have permission to vary caution maintaining 100% of estate. 
	

	Amendments

Variations  


	If need to amend order or vary power(s) – if powers within range available at L1/L2 application to OPG.  
	Apply to court for amendment of an L3 order, or for powers that are outwith the prescribed range available under L1/L2. 



	Renewal 

Option 1
	Renewal as per the level when renewal is due.  E.g. if an original L3 guardianship has subsequently become L2 because all assets realised now cash only estate the renewal would be to OPG under L2.  If an original L2 order has become an L3 e.g. because with additional income (and powers) the guardian has invested or purchased property then renewal would be to court as an L3.  OPG would advise of the renewal route when they contact guardian to remind of need to renew (3/12 before expiry). 



	Renewal 

Option 2
	All renewals submitted to OPG initially 

Unopposed cases and unchanged circumstances case may be renewed by OPG for same duration as initial.  

Unopposed cases but with changed circumstances may be renewed by OPG for same duration as initially so long as circumstances remain those able to be authorised by PG at L1/L2.   


	Court deals with matters remitted by PG i.e. opposed renewals or changed circumstances bringing case within L3 spectrum.  

Criminal Procedure renewals direct to Court. 

	Renewal  Process 


	Updated medical certificate – from any licensed medical practitioner 

Report from LA if welfare powers (necessity of powers and suitability of person)

LA to comment on need for continuing financial powers.  

(PG already aware of financial suitability) 

Intimation on adult and relevant parties 

Referral to court if any concerns


	Report re the concerns 

Updated medical certificate (?s22 or any doc)

Report from LA on necessity of welfare and financial powers remaining and of suitability of person to continue as welfare guardian. 

Report from PG on person’s financial suitability.



	Replacement Removal 
	Following approval of the LA in respect of any welfare powers, PG to be able to remove/ replace an L1/L2 guardian (with right of appeal by guardian to court). 

 
	Application to remove or replace an L3 guardian made to court.  

	Recall 
	Following approval of the LA in respect of any welfare powers, PG to be able to recall any guardianship if no longer required, or other safeguarding methods available.    Right to recall by LA of any WG powers vested in their own CSWO to remain.  



	Discharge 
	Following approval of the LA in respect of any welfare powers, PG to be able to discharge any guardian.  



	Children 
	S79A remains.  Application to PG if powers required likely to fall within range available at L1/2.  
	Application to court if L3 powers likely to be required. 

	Appeals 
	Any interested party should have the right to remit any matter to the Sheriff and a right of appeal to a Sheriff on any decision of the Public Guardian.   
	

	Intervention Orders 
	Revoke this modality.  

Application would be under guardianship process as described above but with limited, defined, powers.  Supervision then at PG discretion. 

Caution as described above  

Duration need not be stated (to avoid unnecessary renewals if task not competed in time frame). 


	Application to court if power required is outwith range available in L1/L2. 

	Access to Funds

(part 3)


	Revoke this modality. 

Application would be under L1 or L2 guardianships, as the level of estate would demand. 

Procedures as described above.  

Welfare powers [within the range available] could be applied for 


	

	Direct Payments  
	“Appropriate persons” could become L1 or L2 guardians, as the level of estate would demand and thereafter application for DP is via L1 or L2 guardianship. 

Procedures as described above. 

Welfare powers [within the range available] could be applied for.  


	

	Management of Residents Finances 

(Part 4) 
	Revoke this modality. Residents’ finances could be managed via an L1/ L2 guardianship application.  Procedures as described above.
	

	Remuneration 


	Remuneration to guardians would need to be considered. Currently no remuneration for withdrawers, appropriate persons, interveners.   



	Fees
	Fees payable to OPG would need to be revisited to cover additional duties undertaken. 




*1 it is not possible to advise of exact percentages without reviewing every case on record to assess if the estate value is held in cash only.  Annex C shows the percentages of estate by value from which these crude percentages have been extrapolated.  One can see from this that the assumption that 50% of cases will be level 3 and thus remain in the courts is a conservative estimate. 
*2 this is accepted Government practice e.g. the annual declaration of ones status for child tax credits. 

Appendix C

Office of the Public Guardian, Scotland   

Percentage Levels of Guardianship Estate

	Band  £x000
	% of total 

	Less than 10
	18
	49.5

	10-20
	11
	

	20-30
	9.5
	

	30-40
	6
	

	40-50
	5
	

	50-60
	6
	23

	60-70
	4
	

	70-80
	6
	

	80-90
	4
	

	90-100
	3
	

	100-110
	3
	12

	110-120
	4
	

	120-130
	1
	

	130-140
	2
	

	140-150
	2
	

	150-175
	3
	5

	175-200
	2
	

	200-225
	2
	4

	225-250
	2
	

	250-275
	1
	1.5

	275-300
	0.5
	

	300-350
	0.5
	0.5

	350-400
	0.5
	0.5

	400-450
	0
	0

	450-500
	1
	1

	500-1000
	2
	

	Over 1000
	1
	


� Mental Welfare Commission’s Annual Monitoring Report 2009-2010 


� Scottish Government’s consultation on proposals for amending self directed support 


� Evaluation of the Adults with Incapacity Act (Scotland) 2000 Part 4: Strathclyde Centre for Disability Research. 2009


� Report of the Scottish Civil Courts Review; chapter 1, paragraph 1


� Report of the Scottish Civil Courts Review


� Synopsis of Report of the Scottish Civil Courts Review page 3 and Chapter 2, paragraph 12 of Report 


� Synopsis of Report of the Scottish Civil Courts Review, Recommendations page 4 


� Report of the Scottish Civil Courts Review; chapter 2, paragraph 47
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