
Register of International Measures 
OPG Process 

Background

The Office of the Public Guardian (OPG) is often asked, including by lawyers,  what can / should be registered under the ambit of ‘an international measure’ [of protection].   
The question gets asked both ways round ie ‘outbound’ - what action should one take in respect of a Scottish measure for a person who is now out with Scotland and, reciprocally, ‘inbound’ - what action can one take in Scotland on a measure originating outside of Scotland but for a person now living in Scotland.  Most frequently, unsurprisingly, this question is asked in relation to England.  
Legal Dimension 

The Public Guardian cannot offer legal advice, acknowledging the complexity of these issues the enquirer is always advised to take legal opinion. 

The OPG tends not to comment on ‘outbound’ enquiries,  as we do not see we can offer any comment on the law, requirements and procedures of another country (even though we are familiar with these so far as England is concerned). 

In respect of the ‘inbound’ enquiry, action in Scotland on ‘foreign’ measures, we would usually try to offer some factual detail.  The following information, in a much abridged form, is available as an FAQ on the OPG website.    

1. The legal framework is set out in Schedule 3 of the Adults with Incapacity (Scotland) Act 2000 (AWI).
2. Section 7 thereof is the usual ‘start point’.  Section 7(1) provides for  “any measure taken under the law of a country other than Scotland…  to be recognised by the law of Scotland” if certain conditions are met. 

3. Given most calls relate to English orders, the opening question is often – how does this relate to England?  The OPG view is Section 7(1) relates to “any measure taken under the law of a country other than Scotland”,  so we consider it applies equally to measures taken in England as to any other country.   
4. This is confirmed by Section 10, in which there is express power for [Scottish] Ministers to make provision for the recognition of orders made by a UK authority other than Scotland.  No such [Ministerial] order has been issued; consequently the other countries of the UK must, can only, be treated the same as any other international country ie  pursuant to Section 7.      

5. Section 7(1) applies to “measures” [taken under the law of a country other than Scotland]. There is a definition of ‘measures’ in Sch 3:14, which includes institutions analogous to guardianship (3:14(c))  A section 7 measure would thus clearly include an English deputyship.  

Deputyship (or analogous order) 
6. Section 7 applies if one of the two conditions in 7(2) are met – either (a) that the jurisdiction of the authority of the other country was based on the adult’s habitual residence there or (b) that the UK and and the other country were party to the Hague Convention on the International Protection of Adults when the measure was taken. 

7. Given there are so few countries which have ratified the Hague Convention, including England, it is more likely that the applicability of Section 7 will turn on condition (a) being met. 
8. Condition (a) invariably is met as, generally speaking, a measure taken by another country has usually been granted based on the person having been resident in that country. 

9. We then advise the person that they [or their legal advisor] should satisfy themselves that 7(3) does not apply.  

10. Assuming that 7(3) does not apply the measure is considered to be one recognised by section 7 and thus section 8 can apply. 

11. Section 8 allows for the registration [in Scotland] of a measure which is recognised (by Section 7) and which would have been enforceable in its country of origin. 

12. The process for such registration is narrated in Scottish Statutory Instrument 2003/556. 
13. A registered measure has the like effect of one granted in Scotland. 
14. As is required, the Public Guardian maintains a Register of International Measures and, where this relates to a Court of Protection Deputyship, has an understanding with the equivalent official for England and Wales as to the responsibilities for ongoing supervision – which have then become subject to Scottish law.  

Power of Attorney  
15. The situation is less clear for the application of international PoAs in Scotland.   Some argue Section 7 applies, as a PoA is a measure taken under the law of a country, for the protection of an adult with incapacity. 
16. Proponents of this argument point to Sch3:14(d) which states that “a measure”   expressly includes “the appointment and functions of any person or body having charge of the adult’s person or property or otherwise representing the adult”
17. The more commonly accepted position however is that Section 7 does not apply to PoAs; most obviously because Section 4 expressly relates to the operation of international PoAs and would be unnecessary if Section 7 applied.  
18. There are a couple of other supporting arguments –  that, when read in conjunction with the Hague Convention  (which Schedule 3 is essentially giving effect to), one would more readily conclude that Section 7 does not apply to PoAs and, that generally  the references in Schedule 3 are to measures “taken”, (and sometimes even to measures “taken by” [an authority]), a PoA is a measure granted not taken.   

19. The Public Guardian’s view therefore is that one cannot rely on Section 7 for recognition of an international PoA and that one should look to Section 4. 

20. Section 4(3) provides for the exercise of a PoA to be governed by the law of Scotland (assuming it is being exercised in Scotland).  In theory, this would seem to offer the solution, but difficulty has arisen in situations where an Attorney seeks to rely on a non-Scottish PoA and a Scottish authority has refused to accept the Attorney’s status.  
21. Attorney’s wish to avail themselves of Section 8 ie to register their PoA in Scotland, so to be able to enforce its use.   But Section 8 flows from Section 7, which it has been concluded does not apply in the case of a PoA. 

22.  The argument, which was accepted, in the [unreported] Airdrie case was that registration of an international  PoA is unnecessary as it is automatically recognised. 
The points raised were as follows:  

i. The AWI distinguishes the recognition of international powers of attorney from the recognition of international guardianships, the latter requiring formal recognition by the law of Scotland before they are given analogous effect; whereas there is no such requirement for the former.    

ii. For example, in Section 1 [of the AWI] it is stated, at s1(7)

“A guardian shall include a reference to a guardian (however called) appointed under the law of any country to, or entitled under the law of any country to act for, an adult during his incapacity, if the guardianship is recognised by the law of Scotland”.  

“A continuing attorney shall include a reference to a person granted, under a contract, grant or appointed governed by the law of any country, powers (however expressed), relating to the granters property or financial affairs and having continuing effect notwithstanding the granter’s incapacity”.  

“A welfare attorney shall include a reference to a person granted, under a contract, grant or appointed governed by the law of any country, powers (however expressed), relating to the granters personal welfare and having effect during the granter’s incapacity”.  

iii. It is noted that on each occasion where these paragraphs appear, in any combination, throughout the Act guardianship is distinguished from attorneyship by the same caveat, “if the guardianship is recognised by the law of Scotland”.  

iv. In conclusion, for an international measure analogous to guardianship to have validity it has to be recognised by the law of Scotland.  In contrast, the absence of this caveat in relation to an international power of attorney (however expressed) leads one to conclude that they are, in effect, automatically recognised. 

v. There is further evidence that the AWI distinguishes the administration of international powers of attorney from other international measures in that the applicable law governing international powers of attorney is explicitly dealt with at paragraph 4 of Sch 3. 

vi. In conclusion, it was advanced that there is sufficient evidence to determine that an international power of attorney (in the Airdrie case an English enduring power of attorney) is recognised without any State measure being needed to give it validity and that when exercised in Scotland it has like effect of a continuing power of attorney granted under Section 15(1) of the AWI. 

23.  Following the arguments made in the Airdrie case, it seems to have become the accepted position that international PoAs are automatically recognised in Scotland   but there remains no means of enforcing their use if an authority is unwilling to respect an Attorney’s position.  There are still Attorneys who are struggling to operate, in Scotland, on an international deed. 

24. The Public Guardian has an ‘advisory certificate’ on her website, which Attorney’s can download, maintain and present with their international order, which has assisted to some extent but legal clarity is the only definitive solution. 
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