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What is a Power of Attorney (POA)?

A POA is a written document naming someone, known as an attorney, who can make decisions for another
person. The document allows the attorney, to represent the granter of the POA in the eyes of the law. Once
the document has been registered with the Public Guardian (Scotland) it will continue, should the granter
become incapable.

A Continuing POA provides powers to deal with financial and property matters. A Welfare POA gives powers
to make decisions in relation to welfare and healthcare matters. Since April 2001, over 170,000 powers of
attorney have been registered with the Public Guardian.

WJho can make a POA?

Anyone over the age of 16 years who has capacity can make a POA.

UJhy make a POA?

Once a person reaches the age of 16 years, no one (regardless of their relationship) has the automatic legal
right to make decisions on their behalf.

A person who has been diagnosed or who has a family history of a debilitating illness may wish to consider
making a POA which will continue or begin in the event of their incapacity. This would ensure that legal
authority is in place should the time come when they can no longer make decisions about their own affairs.

A person may wish to be proactive and grant a POA as part of their financial or long term health care
planning.

How is a reqistered and licensed medical practitioner involved
when a POA is created?
As a registered and licensed medical practitioner you may be asked to sign a prescribed certificate to

confirm a person has capacity to grant a POA. This certificate must form part of the POA document.
This is known as SSI 2008 No.56 Schedule 1.

In some instances you may be contacted by a family member who is concerned that their relative is
requiring assistance in making decisions.

You may even be consulted by another registered and licensed medical practitioner or a solicitor because
you know the person wishing to make the POA. The prescribed certificate process acts as a safeguard and
confirms that the person has capacity to grant the POA.


http://www.publicguardian-scotland.gov.uk/docs/POA%20Certificate%2001-04-08%20um.doc

Assessing Capacity

A person may have difficulty managing part of their financial and personal welfare affairs or making
certain decisions, however there may be other areas of their life which they can manage with or without
assistance. For example, a person may not be able to make decisions regarding managing their day to day
finances however they may be able to decide where they would like to live.

You may wish to refer to the following documents for further information:
GMC - Consent: Patients & Doctors Making Decisions Together

Scottish Government - A Guide to Assessing Capacity
Scottish Government - Code of Practice for Attorneys (annex 1)

When can an attorney start acting?

A continuing attorney can begin acting as soon as the document is registered with the Public Guardian.
However some granters may wish for the attorney to begin acting only when they become incapable. If this
is the case, this will be indicated in the document.

A welfare attorney can only act during periods of incapacity.

Can the POA be changed once it is registered?

Yes, it can be revoked or amended once it has been registered. However the granter must be interviewed
by a prescribed person to confirm that s/he has capacity to take this action. As a registered and licensed
medical practitioner you may be asked to interview the granter and complete the prescribed certificate.
This is known as SSI 2008 No.56 Schedule 2.

Is further information available?

Yes, further information is available from:
Office of the Public Guardian (Scotland)
Hadrian House

Callendar Business Park

Callendar Road

FALKIRK, FK1 1XR

e Telephone: 01324 678300
e Email: opg@scotcourts.gov.uk
e Website: www.publicguardian-scotland.gov.uk
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http://www.gmc-uk.org/guidance/ethical_guidance/consent_guidance/persumption_of_capacity.asp
http://www.scotland.gov.uk/Resource/Doc/210958/0055759.pdf
http://www.scotland.gov.uk/Resource/Doc/216725/0058106.pdf
http://www.publicguardian-scotland.gov.uk/docs/POA%20Rev%20Cert%2001-04-08.doc



