	The Scottish Court Service
	Office of the Public Guardian


Guidance Notes for Applicants

Access to Funds

Adults With Incapacity (Scotland) Act 2000

Final Draft 14.03.07
INDEX OF CONTENTS

1. INTRODUCTION ………………………………………………………………
What is access to funds? …………………………………………………….………
What is an adult with incapacity? …………………………………………….……..
Why would someone wish to access the adult’s funds? ……………………….……
Who can apply? ………………………………………………………………….….
I am a friend/relative of the adult.  Can I apply to access the funds? …………….…
The adult has previously appointed a continuing attorney to look after his

assets.  Can I apply for access to funds? …………………………………………….
If the court has appointed an intervener or financial guardian to deal with 

the adult’s estate can I still apply for access to funds? ………………………………

My organisation want staff to be able to access and use an adult’s funds for 

his/her benefit.  How do I do this? ...…………………………………………………

What can I apply for? ………………………………………………………………..
How does it work? ……………………………………………………………....…..
Is there further guidance or information available? …………………………………
2.THE APPLICATION FORMS AND WHAT IS NEEDED …………………...
What is involved in making the application? ………………………………………..
Where can I get application forms? ………………………………………………….
Is there a fee for this application and can I claim it back? ………………………….
What do I do now? ………………………………………………………………….
Some of the forms contain medical certificates. What do I do with them? …………
I do not know who the adult’s doctor is. What do I do? ………………………….....
I need to apply to access the funds of an adult but it would cause great 

distress if he/she found out. Can I do this without the adult knowing? …………….
The adult was examined by a doctor when I requested bank account information. 

Do I need another medical certificate when I apply to access funds? ………………

Getting the form countersigned.  Who can do this? ………………………………..
This seems a lot of work.  Can I operate the adult’s accounts without going

through this process? ……………………………………………………………
3. SELECTING THE CORRECT FORM ………………………………………
Which forms do I need to complete? ……………………………………………….

How do I find out what accounts the adult has? …………………………………… 

I know what accounts the adult has but how can I find out if there is 

enough money for access to funds? ………………………………………………… 

I have recently found out what funds the adult has. What can I do now? …………..

The adult has several accounts but there are not enough funds in any one of them
to allow the access to funds to operate for any length of time.  What can I do? …….
The adult does not have a bank or building society account.  Can I apply 
to open an account for the adult? …………………………………………………….
The adult has a bank account but it is not suitable for use in the access 
to funds scheme.  What can I do? ……………………………………………..
The adult only has one account.  Can I apply to open another account? ……………...
Can there be more than one withdrawer? ……………………………………………...
I have authority to act as withdrawer and someone else wants to act 
jointly with me.  How can this be arranged? …………………………………………..
What if I am temporarily unable to act? ……………………………………………….

I have been appointed as withdrawer but find that I need to change 

the financial arrangements I originally asked for.  What can I do? ……………………

I only have authority to carry out basic transactions.  I now need 

to transfer some funds between the adult’s accounts.  What do I do? …………………

When my authority to act as withdrawer is coming to an end, what should I do?  ……

I am a financial guardian at present but consider that access to funds would be

a lesser form of intervention.  What do I do? …………………………………………

This is all too confusing for me.  Can anyone help me with the forms? ………………
4. COMPLETING THE FORM …………………………………………………….
How do I complete the Forms? ………………………………………………………..
What is a basic transaction? ……………………………………………………………

What is a multi transaction? ……………………………………………………………

How do I complete the Use of Funds section? ………………………………………...

What evidence do I need to provide to support my request for funds? ………………..

The adult has debts which require to be paid off.  How do I ask for this? …………….

Do I need to provide evidence to support my request for a lump sum? ……………….
I want to pay some of the adult’s bills by direct debit.  Should I set them 

up on the adult’s current account or on the designated account? ………………………

The adult already has standing orders and direct debits to cover some 
bills. What will happen to these if the application is granted? …………………………
Can I claim back my expenses? ………………………………………………………..

Can I get authority for an indefinite period? …………………………………………..

The adult has several accounts and I want to use them.  What can I do? ……………...

5. PROCEDURE AFTER THE APPLICATION IS MADE ………………………
I have sent my application to the Public Guardian.  What happens now? …………….

I am the applicant, nearest relative and the primary carer and no one else

has an interest in my application.  Do I still have to wait 21 days? ……………………

What happens if nobody objects? ……………………………………………………...

6. OBJECTION TO THE APPLICATION …………………………………………
What happens if someone objects to my application? …………………………………
What is involved in a hearing? …………………………………………………………
Will I need a solicitor? …………………………………………………………….......
What happens after the hearing? ……………………………………………………….
7. REFUSAL OF APPLICATION BY THE PUBLIC GUARDIAN …………….

Why would my application be refused? ………………………………………………

8. REMITS AND APPEALS TO THE SHERIFF ………………………………...

I disagree with the Public Guardian’s refusal of the application.  Who can I

appeal to? ……………………………………………………………………………..

How do I go about it and how much will it cost? …………………………………….

Which court do I go to? ………………………………………………………………

If I lose my appeal can I go any further? ……………………………………………..

9. AFTER THE APPLICATION IS GRANTED……………………………………

What happens after the application is granted? ……………………………………......

I applied to open a new bank account for an adult so I could pay their bills. I 
have only been authorised to open the bank account. What about paying 
the bills? ………………………………………………………………………………..

What happens if I have a problem with the bank or building society? ……….……….

Can I have the designated account in any bank or building society? ………….………

How do I operate the designated account? …………………………………….………

Can I arrange overdrafts on any account I am authorised to operate? ………….……..

I’ve discovered that I need to pay for other things that I forgot about when

making my original application.  What can I do? ……………………………….…….

I have just learned that the adult needs major repair work to his house.  I 

cannot pay this from the arrangements in place.  How do I pay it? ……………………

I have over estimated on some of the adult’s needs and there is a build up 

of funds in the designated account which I do not need.  What can I do? ………….…

Can the adult still use any of the accounts over which I have authority? ……………..

I’ve lost my certificate.  Can I get a copy? ……………………………………….……

Will I have to keep a record of what I am doing with the adult’s money? ……………
To whom am I accountable? …………………………………………………………..

What else do I need to do? ………………………………………………………….…

I am appointed jointly with another person to act as withdrawer.  Do 

we have to consult on everything we do? ……………………………………………..

I am appointed as a joint withdrawer.  We cannot agree on what is best 

for the adult.  What do we do? ………………………………………………………..

What happens if a joint withdrawer incurs financial penalties as the 

result of not paying bills.  Who has to pay these penalties? …………………………..

I am appointed as withdrawer for an adult but will be unable to act for 

several months due to personal reasons.  Can someone do this for me? ………………

A reserve withdrawer is appointed to act on my behalf.  What happens if 

he/she does something wrong during that time? ………………………………………

I am the reserve withdrawer.  The main withdrawer is seriously ill and 

unable to carry out his/her duties.  What do I do? …………………………………….

10. RENEWAL OF ACCESS TO FUNDS ………………………………………..
My authority is about to expire and I want to keep acting as withdrawer. What

do I need to do? ………………………………………………………………………

Does my application for renewal require to be countersigned? ……………………..

Does a medical certificate for the adult have to accompany this application? ………

My authority is about to expire and I do not want to renew my position.  What

should I do? ………………………………………………………………………….

I am the identified reserve withdrawer but not acting at present.  I have just 

found out the main withdrawer has died.  What should I do? ……………………….

How do I complete the form and what supporting evidence is required? …………...
11. TRANSITION FROM GUARDIANSHIP TO ACCESS TO FUNDS ………

I am a financial guardian at present but consider that access to funds would 

be a lesser form of intervention.  What do I do? …………………………………….. 

How do I arrange for the recall of the guardianship? ………………………………...

Does the financial guardian have to be the withdrawer under the 

transition arrangements? ……………………………………………………………..

How do I complete the form and what supporting evidence is required? ……………

Can I apply to appoint a joint withdrawer and/or a reserve withdrawer? ……………

Do I need to get this application form countersigned? ……………………………….

Does a medical certificate for the adult have to accompany this application? ……….

The financial guardian may be due remuneration when the final account 

is approved.  What arrangements can be made to pay this? ………………………….
Once the access to funds is in place will I still be awarded remuneration? …………..

12. EXPLANATION OF TERMS

13. USEFUL CONTACTS

1. Introduction
1.1 What is Access to Funds?

The Adults with Incapacity (Scotland) Act 2000 (known as “the Act”) introduced a procedure which enabled an individual to access the funds of an adult with incapacity to allow the funds to be used for the benefit of that adult. Additional legislation, the Adult Support and Protection (Scotland) Act 2007 has been introduced to allow more flexibility in the use of an adult’s funds and the extent of the access to funds scheme is explained further in this guidance book.
1.2 What is an Adult with Incapacity?

The Act provides that an adult with incapacity is a person aged 16 years or over who is unable to manage his/her money because of mental disorder or inability to communicate due to physical disability.  In this guidance booklet the person is referred to as “the adult”.
1.3 Why would someone wish to access the adult’s funds?

To assist and help the adult to manage their finances.  This may simply be to pay care costs, utility bills and general living expenses etc or to properly manage the adult’s bank or building society accounts. 
1.4 Who can apply?

· An individual (other than an individual acting in his capacity as an officer of a local authority or other body established by or under law)
· Two or more individuals who wish to act jointly
· A body (other than a manager of an authorised establishment within the meaning of Part 4 of the Act)  
· An existing financial guardian if it can be shown that the adult’s property and financial affairs can be safeguarded and dealt with by a lesser form of intervention
1.5 I am a friend/relative of the adult.  Can I apply to access the funds?

Yes.  As well as an organisation, the legislation allows for an individual or two or more individuals who wish to act jointly to make an application.  However, only one access to funds can operate.

1.6 The adult has previously appointed a continuing attorney to look after his assets.  Can I apply for access to funds?

No.  If the adult has previously appointed a continuing attorney with specific powers to deal with the funds in question access to funds cannot be applied.  In such a case the funds are being safeguarded by other appropriate means.  
1.7 If the court has appointed an intervener or financial guardian to deal with the adult’s estate can I still apply for access to funds?
It depends on what the intervention order or financial guardianship related to. Where an intervention order is in place with specific powers to deal with the funds which would be the subject of the access to funds the answer would be no.  Where a financial guardian has power to deal with the funds the answer would be no, unless it was the view that the adult’s funds could be suitably managed and safeguarded by the lesser form of intervention.  This is known as transition of authority and is further explained in section 11.   

1.8 My organisation want staff to be able to access and use an adult’s funds for his/her benefit.  How do I do this?

If you are a local authority, charitable organisation or some other type of organisation you will require to complete form ATF(Org) to allow the Public Guardian to assess your organisation’s suitability in terms of Section 27D of the Act to allow your staff to deal with an adult’s funds.  Once this criteria is established and the Public Guardian has confirmed this to you in writing you may make as many applications for authority to access the funds of adults as you require.  

1.9 What can I apply for?

· Authority to approach banks/building societies to gain sufficient information to determine whether access to funds is suitable

· Authority to open and/or close bank/building society account(s) on behalf of the adult where necessary

· Authority to access the adult’s funds

1.10 How does it work?

An applicant (withdrawer) applies to access the funds of an adult for the purpose of paying for the day to day living costs of that adult.  Basically the applicant will identify the financial needs of the adult over a specific period of time in the form provided for that purpose.  If satisfied that the application is appropriate the Public Guardian will, after certain processes, issue a certificate of authority allowing the transfer of a regular sum of money from the adult’s current account to an account which the withdrawer will open (designated account) and thereby allow the withdrawer to then have access to the level of funds as agreed via the designated account.  There are other ancillary processes which are available to a withdrawer and they are explained further in this guidance.
If an applicant does not have sufficient information to allow for an application for the access to funds scheme direct, an application may be made for a certificate of authority to approach the necessary banks or building societies to ascertain if the adult has the necessary funds to allow access to funds to work.
1.11 Is there any further guidance or information available?
Yes. There is a Code of Practice issued by and obtainable from the Scottish Executive or the website www.scotland.gov.uk/justice/incapacity.  In addition, staff in this office are trained to deal with such applications and can provide you with assistance, advice and guidance and will help you in the completion of the appropriate forms if required.  The Public Guardian’s contact telephone number is shown at the rear of this publication.
2. The Application Forms and what is needed
2.1 What is involved in making the application?

There are a number of parts to the application.  What you want to do will determine which forms you require to complete.  Section 3 provides further guidance on this.

Form ATF(Org) – Use by Organisations to confirm suitability
Form ATF(1)     – Use to request account information

Form ATF(2)     – Use to apply for access to funds

Form ATF(3)     – Use to apply for additional withdrawers

Form ATF(4)     – Use to apply for a reserve withdrawer

Form ATF(5)     – Use to apply for variation of basic or multi financial transactions

Form ATF(6)     – Use for renewal of authority
Form ATF(7)     – Use for transition from guardianship to access to funds
2.2 Where can I get application forms?

Application forms can be obtained direct from the Office of the Public Guardian.  The forms can also be obtained from the Public Guardian’s CD Rom or copied from our website – www.publicguardian-scotland.gov.uk 
2.3 Is there a fee for this application and can I claim it back?

There is a fee for your application and details can be obtained by telephoning the office prior to lodging your application or by viewing the table of fees contained in the Public Guardian’s CD Rom or from the above website.   The fee for making the application and any fee that may be charged for the medical certificate(s) can be reclaimed from the adult’s funds.  This should be reclaimed on form ATF(2) as part of the lump sum request.
2.4 What do I do now?
Complete the relevant application form(s).  It depends on whether you are an individual or an organisation and what information you currently have about the adult’s financial affairs and who you want to operate the access to funds scheme.  Section 3 specifically identifies which forms are required depending on the circumstances.   If you are not sure do not hesitate to contact this office where staff will be happy to assist you.   The Public Guardian does not charge a fee for providing advice, guidance and assistance.
2.5 Some of the forms contain medical certificates.  What do I do with them? 
The application forms used for requesting account information; opening a new account; intromitting with funds and renewal or transition from guardianship contain a medical certificate, known as a form SSI 76.   A doctor will have to confirm that the adult is incapable of continuing to manage their funds by completing and signing form SSI 76.  

The medical examination of the adult should take place no more than 30 days prior to the application being lodged with the Public Guardian.  In certain circumstances medical certificate SSI 76 may not be required if it has been completed with a previous application.  Section 4 provides further details.
For medical certificate Form SSI 79 see note 2.7.  
You should note that a doctor may charge you a fee for this medical examination.  This is a cost which you may recover from the adult’s funds. See note 2.3.
2.6 I do not know who the adult’s doctor is.  What do I do?

You should contact the adult’s nearest Health Centre, Social Work Department or the Health Board and they should be able to give you further advice on identifying the doctor.  

2.7 I need to apply to access the funds of an adult but it would cause great distress if he/she found out.   Can I do this without the adult knowing?

All applications for access to funds require to be intimated to various people, including the adult, so that they have an opportunity to make comment or indeed object to the application.  Where intimation upon an adult is likely to pose serious risk to their health then such intimation may be withheld by the Public Guardian following receipt of confirmation from two medical practitioners who have examined the adult and completed the medical certificate SSI 79.  Where the adult suffers from a mental disorder one of the medical practitioners must be approved as having special knowledge in diagnosis of mental disorders.  

Where the medical certificate SSI 79 has been completed with form ATF(1) it does not require to be completed again when you complete form ATF(2).
2.8 The adult was examined by a doctor when I requested bank account information. Do I need another medical certificate when I apply to access funds?
No.  Provided no more than four months have elapsed from the certificate of authority being issued to you by the Public Guardian allowing you to gain information from the bank/building society(s) and your application to access the adult’s funds being made.  If, however, the period is in excess of this you may be required to provide a further medical certificate.

2.9 Getting the form countersigned.  Who can do this?
A countersignatory is a person who has known the applicant for a period of at least one year and can support the application.  There are certain restrictions as to who can carry out this task and they are clearly identified in the countersignatory section of the application forms, e.g., a relative or other person residing with the applicant or withdrawer cannot act in this capacity.
2.10 This seems a lot of work.  Can I operate the adult’s accounts without going through this process?

No.  The Public Guardian must approve an application to access funds and you will only have authority as specified in the certificate issued to you.  It is therefore important that you think carefully about what you want to do on behalf of the adult.  

3. Selecting the correct form

3.1 Which forms do I need to complete?
It depends on who you are and what information you have available to you in relation to the adult’s finances.   The most common circumstances are catered for in this section but if your specific circumstances are not identified please contact this office where a member of staff will be happy to provide you with assistance and guidance. Section 4 provides guidance on completing the forms.
3.2 How do I find out what accounts the adult has?

You should complete form ATF(1). After intimation and provided there is no objection to the application the Public Guardian will issue you with a certificate of authority to approach banks or building societies to ascertain details of any accounts held by them in the sole name of the adult.  They will provide you with sufficient information which will allow you to decide whether the access to funds scheme is suitable for your particular circumstances and the needs of the adult.
3.3 I know what accounts the adult has but how can I find out if there is enough money for access to funds? 
You should complete form ATF(1). After intimation and provided there is no objection to your application the Public Guardian will issue you with a certificate of authority to approach banks or building societies to ascertain details of any accounts held by them in the sole name of the adult.  They will provide you with sufficient information which will allow you to decide whether the access to funds scheme is suitable for your particular circumstances and the needs of the adult.

3.4 I have recently found out what funds the adult has.  What can I do now?

You can now apply to access the funds using form ATF(2).
3.5 The adult has several accounts but there are not enough funds in any one of them to allow the access to funds to operate for any length of time.  What can I do?

It is still possible under the scheme to make an application using form ATF(2) to apply to access the funds and at the same time request transfer of funds from several accounts to a central account so that amalgamated funds are sufficient for the scheme to work for a longer period of time.
3.6 The adult does not have a bank or building society account.  Can I apply to open an account for the adult?

Yes, provided you believe that the adult has funds, is entitled or may soon be entitled to some form of income or a fundholder holds funds on behalf of the adult but the adult does not have an account suitable for the purpose.  You should fully complete form ATF(2).  In certain circumstances it may be that the Public Guardian will specify the type of account to be opened.  Once the account is opened you must provide the full account details to the Public Guardian after which you will be issued with a further certificate identifying how the adult’s finances may be used.   
3.7 The adult has a bank account but it is not suitable for use in the access to funds scheme.  What can I do?
You need to apply to the Public Guardian for authority to open a suitable bank account and should complete form ATF(2) in the same way as you would if the adult had no bank account.  As part of your application you may wish to consider what you want to do with the bank account already in existence.
3.8 The adult only has one account.  Can I apply to open another account?
Yes, you can apply for this using form ATF(2) but you will need to justify why this would be required.
3.9 Can there be more than one withdrawer?

Yes. The legislation allows for two or more withdrawers to be appointed and this can be done using form ATF(2) at the time of the application or later by using form ATF(3).  
3.10 I have authority to act as withdrawer and someone else wants to act jointly with me.  How can this be arranged?

The legislation allows for another person to apply to work jointly with you.  That person should apply using form ATF(3).  You must agree to the proposition to allow this.

3.11 What if I am temporarily unable to act?

If you find that you are going to be temporarily unable to act for a specific period of time e.g., away on business or holiday or become unwell there is an opportunity to apply for a reserve withdrawer to be appointed.  This may be requested at the time of your application on form ATF(2) or at a later date if necessary by using form ATF(4).  

3.12 I have been appointed as withdrawer but find that I need to change the financial arrangements I originally asked for.  What can I do?
The Public Guardian appreciates that an adult’s financial circumstances can change from time to time.  You should re-assess the adult’s needs and apply for a variation of your withdrawal certificate using form ATF(5).
3.13 I only have authority to carry out basic transactions.  I now need to transfer some funds between the adult’s accounts.  What do I do?

You should decide what you need to do on behalf of the adult and apply for authority to do so using form ATF(5).  
3.14 When my authority to act as withdrawer is coming to an end, what should I do?
The Public Guardian will advise you by letter when your authority is due for renewal.  You should reconsider the financial needs of the adult and make an application to renew your authority using form ATF(6). Section 10 of the guidance notes provides further information.
3.15 I am a financial guardian at present but consider that access to funds would be a lesser form of intervention.  What do I do?

Provided the Public Guardian is satisfied that the adult’s funds can be safeguarded and dealt with appropriately by way of the access to funds scheme you should make an application using form ATF(7).  The Public Guardian may not grant an application to access funds until the guardianship is recalled.  Section 11 of the guidance notes provides further information.

3.16 This is all too confusing for me.  Can anyone help me with the forms?

Yes.  The Public Guardian can give you free advice and guidance and will assist you in completing the forms if necessary.  You can also get advice from a Solicitor but you may be charged a fee for this service and it is not normal for such costs to be paid from the adult’s assets.   If someone else assists you and completes the forms on your behalf, it is your responsibility to check the content carefully before you sign it as you are the person who is going to be the withdrawer and not the person who filled the form out for you.

4. Completing the Forms

4.1 How do I complete the Forms?

The forms are fairly self explanatory but if you are unsure of anything you should contact the Office of the Public Guardian (Tel No 01324 678300) where staff will be happy to give advice and assistance.  The office is open 9.00am till 5.00pm Monday to Friday.   The forms are summarised as follows:
     4.1.1 - Form ATF(Org) – Suitability of Organisation
The Public Guardian requires to be satisfied that an applicant is fit and proper to intromit with the funds of an adult.  Part of this process is by taking cognisance of the person who countersigns the application.  However, where a body or organisation makes the application there is no requirement for any part of the application to be countersigned.  The Public Guardian therefore has to determine this by other means.  Before any application by an organisation is determined the Public Guardian requires this form to be completed by a suitable representative of the organisation.  
***This section will be expanded upon before this document is published) ***

Once the Public Guardian is satisfied that the organisation is fit and proper for the purpose of intromitting with an adult’s funds that organisation may make as many applications to access the funds of adults as they require.
     4.1.2 - Form ATF(1) – Request Account Information

This form should only be used where there is not sufficient information available to allow for an application to access an adult’s funds.  Where it is believed that an adult holds funds in an account in their sole name but the applicant does not know:

· where the account is held; 

· the account details;

· how much is in the account;

· or any other information needed to apply for access to funds

an application may be made to the Public Guardian using this form requesting authority to gain such information.

Section 1 requests personal details of the applicant, adult and all other persons who may have an interest in the application and should be completed as fully as possible.

Section 2 requests financial information. The applicant should provide as much detail as possible including the anticipated expenditure which will be required on behalf of the adult.
Section 3 contains a declaration which must be read carefully by the applicant who should sign and date the application form.
Section 4 requires to be completed by a countersignatory who must meet the criteria as set out in the application form.  This section does not apply where the application is made by an organisation.

Medical Certificate SSI76 must be completed by a medical practitioner and enclosed with the application form.  This should be done immediately before signing or having the application form countersigned.  The application form must be lodged with the Public Guardian within 14 days of the date the countersignatory signing the form where required or within 14 days of the applicant signed the form. 

Medical Certificate SSI79 only requires to be completed where the applicant considers that a copy of the application should not be sent to the adult as it would pose a serious risk to the adult’s health.  Section 2.7 provides further information.
A fee is payable for this process and should accompany the application.

Use the checklist located near the end of the application form to ensure all the information requested has been supplied and thereafter the application should be sent to the Public Guardian.   

     4.1.3 - Form ATF(2) – Access to Funds 

This form should be used where the applicant wishes to apply to open a bank or building society account and/or access an adult’s funds for the purpose of settling any debts incurred by the adult and for paying necessary day to day and ongoing costs on behalf of the adult.  
Section 1 requests details any existing authority, details of the applicant, adult and all other persons who may have an interest in the application and should be completed as fully as possible.  The applicant may identify a person(s) to be appointed as joint withdrawer(s) and or identify a person to be appointed as a reserve withdrawer.  If not required or identified in this application this may be applied for at a later time using forms ATF(3) and/or ATF(4) which are further described in section 4.1.4  and 4.1.5 respectively. 

Where an application, using form ATF(1) relating to the same adult, has previously been authorised there is no requirement to duplicate details of the other interested parties, e.g., nearest relative, primary carer etc.  However, where personal details of such interested parties have changed this should be shown in the appropriate section ie section 1.6 to section 1.10.

Section 2 requests financial information and is in two parts. 
· Part A allows for basic financial transactions (section 4.2 below provides further information) 
This section should be completed in all instances and allows for an account to be identified as the adult’s current account or an account to be opened for that purpose if no such suitable account exists.  If the current account is an existing account it is important to consider what standing orders/direct debits may currently exist.  If you wish such to continue you must identify them in this section otherwise they will cease to be paid when access to funds commences.
The applicant must identify the anticipated ongoing expenditure required to meet the adult’s financial needs and complete the appropriate section.  This information is requested monthly to fit in with a time scale used by most financial institutions. Section 4.4 of this guidance provides important information and assistance in calculating the figures.
It is possible to apply for a lump sum and this is used generally where there has been a build up of costs due to the adult’s funds not being accessible and debts accruing.  Section 4.5 of this guidance provides important information and assistance in completing this section of the form.

The period of authority is normally set at three years but may be extended or reduced dependent on the needs of the adult and the level of funds available.  If the period is to be other than three years the reason for such should be clearly identified.  

· Part B allows for multi financial transactions (section 4.3 below provides further information) 
This section may be completed as part of this application or at a later time using form ATF(5) which is further described at  4.1.6 below.   This part allows for an existing account to be identified as the adult’s second account or an account to be opened for that purpose if there is no such suitable account.  A second account must be in the adult’s sole name.  If this account is an existing account it is important to consider what standing orders/direct debits there are on the account.  If you wish such to continue you must identify them in this section otherwise they will cease to be paid when access to funds commences. 
This part also allows for the termination of any arrangement for payment of funds from any existing account; the closure of any original account in the sole name of the adult and the transfer of specified sums from particular accounts.  Section 2.2.2 in form ATF(2) specifically identifies the parameters.    

Section 3 contains an undertaking and declaration which must be read carefully by the applicant and, where identified, any other proposed withdrawers, who should all sign and date the application form.

Section 4 requires to be completed by a countersignatory who must meet the criteria as set out in the application form.  If an application, using form ATF(1) involving the adult, has previously been authorised there is no requirement to duplicate certain information within this section.  The application form highlights these instances.  This section does not apply where the application is made by an organisation.
Medical Certificate SSI76 must be completed by a medical practitioner and enclosed with the application form.  This should be done immediately before signing or having the application form countersigned. The application form must be lodged with the Public Guardian within 14 days of the date the countersignatory signing the form where required or within 14 days of the applicant signed the form. 

Where medical certificate SSI76 was completed with a form ATF(1) relating to the same adult has previously been authorised there is no requirement to duplicate this process. 
Medical Certificate SSI79 only requires to be completed where the applicant considers that a copy of the application should not be sent to the adult as it would pose a serious risk to the adult’s health.  Section 2.7 of this guidance provides further information.
A fee is payable for this process and should accompany the application.  However, if an application, using form ATF(1) relating to the same adult, has previously been authorised there is no fee payable provided the application is lodged with the Public Guardian within four months of the date of the certificate to request account information being issued to the applicant. 
Use the checklist located near the end of the application form to ensure you have completed all the information requested and thereafter send your application to the Public Guardian.  
     4.1.4 - Form ATF(3) – Additional Joint Withdrawer(s)

This form should only be used where an access to funds is already in place and additional joint withdrawers require or wish to be appointed.  The existing withdrawer must be in agreement with the proposed appointment.
Section 1 requests details of the existing authority and personal details of the proposed additional withdrawers. Since an application, using form ATF(1) or form ATF(2) relating to the same adult, has previously been authorised there is no requirement to duplicate details of the other interested parties, e.g., nearest relative, primary carer etc.  However, where personal details of such interested parties have changed this should be shown in section 1.3.

Section 2 contains an undertaking and declaration which must be read carefully by the applicant and, where identified, any other proposed withdrawers, who should all sign and date the application form here.  The existing withdrawer(s) must also sign and date the form to confirm their agreement to the application.

Section 3 requires to be completed by a countersignatory who must meet the criteria as set out in the application form.  This section does not apply where the application is made by an organisation.

The application form must be lodged with the Public Guardian within 14 days of the date the countersignatory signing the form where required or within 14 days of the applicant signed the form. 

A fee is payable for this process and should accompany the application.

Use the checklist located at the end of the application form to ensure you have completed all the information requested and thereafter send your application to the Public Guardian.   

     4.1.5 - Form ATF(4) – Reserve Withdrawer

This form should only be used where an access to funds is already in place and a reserve withdrawer requires to be appointed.  Only one reserve may be appointed and all existing joint withdrawers must be in agreement with the proposed appointment.
Section 1 requests details of the existing authority, personal details of the proposed reserve withdrawer, reason for appointment and period of appointment where appropriate. Since an application, using form ATF(1) or form ATF(2) relating to the same adult, has previously been authorised there is no requirement to duplicate details of the other interested parties, e.g., nearest relative, primary carer etc.  Where personal details of such interested parties have changed this should be shown in section 1.5.

Section 2 contains an undertaking and declaration which must be read carefully by the applicant, any other existing withdrawers and the proposed reserve withdrawer, who should all sign and date the application form.

Section 3 requires to be completed by a countersignatory who must meet the criteria as set out in the application form.  This section does not apply where the application is made by an organisation.

The application form must be lodged with the Public Guardian within 14 days of the date the countersignatory signing the form where required or within 14 days of the applicant signed the form. 

A fee is payable for this process and should accompany the application.

Use the checklist located at the end of the application form to ensure you have completed all the information requested and thereafter send your application to the Public Guardian.   

     4.1.6 - Form ATF(5) – Variation of Basic or Multi Financial Transactions

This form should only be used where an access to funds is already in place and there is a need to vary the existing transactions or the withdrawer wishes to apply to carry out multi financial transactions which were not identified in the original application.
Section 1 requests details of the existing authority. Since an application, using form ATF(1) or form ATF(2) relating to the same adult, has previously been authorised there is no requirement to duplicate details of the other interested parties, e.g., nearest relative, primary carer etc.  However, where personal details of such interested parties have changed this should be shown in section 1.2.

Section 2 requests financial information and is in two parts.   

· Part A allows for the variation of basic financial transactions. 

The applicant must identify the anticipated ongoing expenditure required to meet the adult’s financial needs and complete the appropriate section.  This information is requested monthly to fit in with a time scale used by most financial institutions. Section 4.4 of this guidance provides important information and assistance in calculating the figures.  
It is important to consider what standing orders/direct debits may exist on the adult’s current account.  If you wish such to continue you must identify them in this section otherwise they will cease to be paid when access to funds commences.  Equally you may identify new arrangements for the regular payment of sums from this account. 
It is possible to apply for a lump sum and in this instance may be used where there has been an unexpected but necessary purchase required which will be of benefit to the adult.  Section 4.5 of this guidance provides important information and assistance in completing this section of the form.

· Part B allows for multi financial transactions (section 4.3 below provides further information). 
This part allows for an existing account to be identified as the adult’s second account or an account to be opened for that purpose if there is no such suitable account. A second account must be in the adult’s sole name.  If this account is an existing account it is important to consider what standing orders/direct debits there may be on the account.  If you wish such to continue you must identify them in this section otherwise they will cease to be paid when access to funds commences. 

This part also allows for the termination of any arrangement for payment of funds from any existing account; the closure of any original account in the sole name of the adult and the transfer of specified sums from particular accounts.  Section 2.2.2 in form ATF(5) specifically identifies the parameters.    

The period of authority is normally set at three years but may be extended or reduced dependent on the needs of the adult and the level of funds available.  If the period is to be other than three years the reason for such should be clearly identified.  

Section 3 contains an undertaking and declaration which must be read carefully by the applicant and, where identified, any other proposed withdrawers, who should all sign and date the application form.

Use the checklist located near the end of the application form to ensure you have completed all the information requested and thereafter send your application to the Public Guardian.   

    4.1.7 - Form ATF(6) – Renewal of Authority
This form relates solely to the renewal of an existing authority and should be used when:

· the existing authority to access funds is about to expire; or

· where the withdrawer has died or is no longer able to carry out the function and a reserve withdrawer, without undue delay, wishes to apply to become the main withdrawer
Section 1 requests details of the existing authority, personal details of the applicant, and all other existing or proposed new joint/reserve withdrawers.  Since an application, using form ATF(1) or form ATF(2) relating to the same adult, has previously been authorised there is no requirement to duplicate details of the other interested parties, e.g., nearest relative, primary carer etc.  However, where personal details of such interested parties have changed this should be shown in section 1.5 of the application form.

Section 2 requests financial information, the anticipated use of funds, the period of authority requested and some information regarding the use of the existing authority.

The applicant must identify the anticipated ongoing expenditure required to meet the adult’s financial needs and complete the appropriate section.  This information is requested monthly to fit in with a time scale used by most financial institutions. Section 4.4 of this guidance provides important information and assistance in calculating the figures.

It is possible to apply for a lump sum and in this instance may be used where there has been an unexpected but necessary purchase required which will be of benefit to the adult.  Section 4.5 of this guidance provides important information and assistance in completing this section of the form.

The period of authority is normally set at three years but may be extended or reduced dependent on the needs of the adult and the level of funds available.  If the period is to be other than three years the reason for such should be clearly identified in section 2.6 of the application form. 

When a new certificate of authority is granted it will only provide authority to carry out the transactions requested in this application form.  If there is any other action required which was not dealt with during the original period of authority it requires to be highlighted in section 2.7 of the application form.

Before considering an application for renewal of authority the Public Guardian requires to be satisfied that the existing process is operating effectively.  The applicant must, therefore, enclose with the renewal application a copy of the pass book, if issued, or the last two monthly bank or building society statements relating to the designated account.  Other documentation may be requested by the Public Guardian.  Documents will be returned to the applicant.

Section 3 identifies that details of this application will be sent to the adult and other persons identified in the original application and to any other person(s) identified in this application.  Where the applicant considers that a copy of the application should not be sent to the adult as it would pose a serious risk to the adult’s health, the applicant should tick the box.  Medical Certificate SSI79 requires to be completed where the applicant considers that a copy of the application should not be sent to the adult.  Section 2.7 of this guidance provides further information.

Section 4 contains an undertaking and declaration which must be read carefully by the applicant and, where identified, any other proposed withdrawers, who should all sign and date the application form.

Section 5 of this form only requires to be completed by a countersignatory, where it is proposed to appoint a new joint withdrawer or reserve withdrawer not previously identified. In all other instances this section should not be completed. The countersignatory must meet the criteria as set out in the application form. This section does not apply where the application is made by an organisation.

Medical Certificate SSI76 must be completed by a medical practitioner and enclosed with the application form.  This should be done immediately before signing or having the application form countersigned. The application form must be lodged with the Public Guardian within 14 days of the date the countersignatory signing the form where required or within 14 days of the applicant signed the form. 

Use the checklist located near the end of the application form to ensure you have completed all the information requested and thereafter send your application to the Public Guardian.
     4.1.8 - Form ATF(7) – Transition of Authority

This form relates solely to the transition from guardianship where there is a guardian with powers relating to the property and financial affairs of an adult and an application is to be made to access the adult’s funds.  Provided the Public Guardian is satisfied that the adult’s property and financial affairs can be safeguarded or promoted other than by guardianship, an application for access to funds may be granted once the guardianship is recalled.  The former financial guardian or any other person may apply to be the withdrawer.
Section 1 relates to the recall of the powers of the financial guardian and requests details of the existing authority and details of any disagreement identified after consultation with appropriate interested parties to the guardianship.  The financial guardian must sign and date this section.

Section 2 requests details of the proposed withdrawer and details of any identified joint/reserve withdrawers.  Since an application for guardianship has been previously granted relating to the same adult there is no requirement to duplicate details of the adult or other interested parties, e.g., nearest relative, primary carer etc. Where personal details of such persons have changed this should be shown in sections 2.4 to 2.9 of the application form.  

If the guardianship has been in existence for some time the applicant should provide full details to ensure that the Public Guardian’s records accurately reflect the position.   

Section 3 requests financial information, the anticipated use of funds and the period of authority requested.
The applicant must identify the anticipated ongoing expenditure required to meet the adult’s financial needs and complete the appropriate section.  This information is requested monthly to fit in with a time scale used by most financial institutions. Section 4.4 of this guidance provides important information and assistance in calculating the figures.

It is possible to apply for a lump sum and in this instance may be used where there has been an unexpected but necessary purchase required which will be of benefit to the adult.  Section 4.5 of this guidance provides important information and assistance in completing this section of the form.

The period of authority is normally set at three years but may be extended or reduced dependent on the needs of the adult and the level of funds available.  If the period is to be other than three years the reason for such should be clearly identified in section 3.6 of the application form. 

When a new certificate of authority is granted it will only provide authority to carry out the transactions requested in this application form.  If there is any other action required which was not dealt with during the original period of authority it requires to be highlighted in section 3.7 of the application form.
Section 4 identifies that a copy of the application will be sent to the adult and other persons named in the original and/or in the application.
Where the applicant considers that a copy of the application should not be sent to the adult as it would pose a serious risk to the adult’s health, the applicant should tick the box.  Medical Certificate SSI79 requires to be completed where the applicant considers that a copy of the application should not be sent to the adult.  Section 2.7 of this guidance provides further information.

Section 5 contains an undertaking and declaration which must be read carefully by the applicant and, where identified, any other proposed withdrawers, who should all sign and date the application form.

Section 6 of this form only requires to be completed by a countersignatory, where it is proposed to appoint a new joint withdrawer or reserve withdrawer not previously identified. In all other instances this section should not be completed. The countersignatory must meet the criteria as set out in the application form. This section does not apply where the application is made by an organisation.

Medical Certificate SSI76 must be completed by a medical practitioner and enclosed with the application form.  This should be done immediately before signing or having the application form countersigned. The application form must be lodged with the Public Guardian within 14 days of the date the countersignatory signing the form where required or within 14 days of the applicant signed the form. 

Use the checklist located near the end of the application form to ensure you have completed all the information requested and thereafter send your application to the Public Guardian.

4.2 What is a basic transaction?

A basic transaction is:
· the opening of a bank or building society account in the sole name of the adult if that person does not currently have a suitable account for that purpose;
· the operation of an existing or newly opened account in the sole name of the adult which will be known as the current account; 

· deciding whether to continue existing standing orders or direct debits on the existing current account;
· identifying the adult’s day to day and longer term needs and estimating the financial costs implications and
· identifying any existing debts or specific purchase(s) which is not ongoing in nature but is required for the benefit of the adult
4.3 What is a multi transaction?

· Other than what has been identified in Section 2.1.2; 2.1.4 and 2.1.5 of form ATF(2) request to transfer a specific amount of funds from the adult’s current account to the designated account 

· You may transfer a specific amount of funds from the adult’s current account to the adult’s second account

· You may transfer a specific amount of funds from the designated account to the adult’s second account 

· You may transfer a specific amount of funds from any original account in the adult’s sole name to the designated account, to the current account, to the second account or to any other such account as identified 

· You may then close any original account

· You may terminate an arrangement for payment of funds from any existing account and if needed re-establish the arrangement on the adult’s current account or the designated account

4.4 How do I complete the Use of Funds section?
As part of the access to funds process you must provide details of how you intend to use the adult’s funds and how much.  This is a reasonably straightforward process similar to that probably used in your own household budgeting.  The aim is to ensure that the day to day and ongoing living expenses can be paid from the income/funds held in the account and/or savings.  
Banks/Building Societies etc normally deal with financial matters in monthly periods consequently this is the period considered as best suited in this application.  Care costs, however, are sometimes calculated in four weekly periods so some adjustment would be required.  If, however, this does not suit the adult’s particular needs you may wish to discuss this with staff at this office.

The section of the form is designed in a way that it covers most of the normal monthly costs such as utility bills, mortgage or rent, council tax etc.  There is also a part for any other expenditure under the heading “other - please specify”.  It is not always possible to have a distinct heading for every eventuality and where an expected expenditure does not fit into the categories shown it should be identified as other and needs to be specified, eg personal spending money.

The period of authority granted will generally be for 3 years initially but this may be increased or reduced on cause shown and with inflation and costs always on the increase there is a need to build in an amount for potential increases in services.  

Example 1:  If the adult pays rent, currently payable at £100 monthly and calculated at £1,200 in year one (£100 x 12 months), you may wish to allow £1,500 to cover potential increase in year two and possibly £1,800 for year three.  This would total £4,500 over the period of three years.  Therefore you may wish to request £125 per month (£4,500 divided by 36 months) for rent in your application form.  You should apply the same logic in terms of each heading.  If you are not sure the staff at this office will assist.  

Example 2:  If the adult is in a care home and costs are currently payable at £250 weekly that would work out at £13,000 in year one (£250 x 52 weeks).  If you estimate that costs might go up by approximately 10%, in year two you might expect the annual cost to be £14,300 and in year three this figure might be £15,730.  So over the three year period you may require £48,100.  This could be rounded up to £48,240 to cover the full three years, which divided by 36 (months) would be £1,340 monthly.
As indicated above the amounts requested do not need to be exact but it is important to be sure that there will be sufficient money in the designated account to make sure the adult is provided for by using his or her funds.  Over estimating, within reason, will not be seen as detrimental to the adult.  The Public Guardian will request to see some form of evidence of anticipated expenditure, eg utility bills, care home invoices etc as part of the application process. 

4.5 What evidence do I need to provide to support my request for funds?

The Public Guardian may apply a degree of flexibility in that anything which is seen to be reasonable and appropriate does not necessarily have to be supported by invoice or other form of evidence.  However, the Public Guardian reserves the right to request further information or evidence when considering an application.
4.6 The adult has debts which require to be paid off.  How do I ask for this?

The access to funds process not only allows for regular ongoing expenses to be taken but also allows a one off lump sum to be requested.  This is generally used where there has been a build up of costs due to the account not being accessible and debts building up which require to be paid. 
Example 1:  An adult may have been in a home for a period of four months before the application is considered.  If the care home costs were £2,000 per month this would build up a debt due of some £8,000 (£2,000 x 4 months).  It normally takes four weeks to fully process an application to access funds therefore you should also request a further £2,000 to cover the debt which will continue to accrue until the certificate of authority is issued allowing you to pay off this debt.  Therefore the lump sum request in this example should be £10,000. 

The cost of the application and any costs associated with obtaining the medical certificates may be identified as part of the lump sum and can then be reimbursed through the designated account once the lump sum is paid therein.
Example:  A lump sum request might look as follows:

Outstanding care costs                                     £10,000

Underpayment of council tax                            £     250

Medical certificate from Doctor                         £     100

OPG registration fee                                         £       60

Total Lump Sum request                                   £10,410
4.7 Do I need to provide evidence to support my request for a lump sum?

Generally where a lump sum is requested the Public Guardian will expect to see evidence of its existence in the form of an invoice or similar.  In the example shown above the Public Guardian would expect to see an invoice relative to the outstanding care costs; council tax and the doctor’s fee note. 
4.8 I want to pay some of the adult’s bills by direct debit.  Should I set them up on the adult’s current account or on the designated account?

It is up to you.  If you identify that you want to set up a direct debit on the current account you should identify this in the application form.  However, you cannot ask for the same amount again in the use of funds section.  Equally you may wish to identify an expenditure for that particular item in the use of funds section and thereafter you can arrange a direct debit on the designated account.  The main thing is that the payment is being made.

4.9 The adult already has standing orders and direct debits to cover some bills.  What will happen to these if the application is granted?
If there are existing standing orders/direct debits on an account, they may be continued, if appropriate, but you will require to specify in the application form which ones should continue.  If they are to continue you must not include details in the section “use of funds” in the application form for them.  It may be that you would wish to terminate all or some of them, or set them up on a different account.  If that is the case tell us what you want to do and we will see if it is possible.  You may also terminate them and identify a regular sum in the “use of funds” section of the application form and thereafter either set up standing orders/direct debits on your designated account or pay them manually. 
4.10 Can I claim back my expenses?

You can claim back expenses for the medical certificate and the OPG registration fee. Section 2.3 provides further information on this.
4.11 Can I get authority for an indefinite period?

The period of authority is valid for three years although it can be set at less or more or indeed for an indefinite period of time.  You would require to show good cause for the Public Guardian to vary the period from three years.

4.12 The adult has several accounts and I want to use them.  What can I do?

The legislation allows for another original account to be nominated as a second account, or if there is the need for such, to open another account which will be referred to as the second account.  
The withdrawer may also operate on any original account in the sole name of the adult but authority is required from the Public Guardian.  Form ATF(2) at section 2.2.2 provides details of what can be done.  This includes closing any of the accounts or terminating direct debits/standing orders etc. 
5.  Procedure after application is made
5.1 I have sent my application to the Public Guardian.  What happens now?
The Public Guardian will check that the form and appropriate enclosures have been completed properly and lodged within the time frame allowed.  She will also make sure that no other application or other procedure under the Act has been granted or is in the process of being dealt with which would affect this application.
If there is a problem a member of staff will contact you, usually by telephone, for clarification.  Hopefully any difficulties can be overcome quickly, however, on some occasions it may be necessary to return the form for amendment. 
If you are unsure about something, you should ask before sending the form in.  Any problem with the form may result in a delay in processing the application.
When the application form is in order, the Public Guardian will send a copy of the application to the adult and, if appropriate, the nearest relative, the primary carer and the named person of the adult and to any other person who the Public Guardian considers has an interest in the application.  Twenty one days are allowed for someone who has been sent a copy of the application to object to it being granted. If the Public Guardian sends a copy of the application to a party who is resident outwith Europe the intimation period will be extended to 42 days.  If someone objects see Section 6 of this guidance.
In certain circumstances you may consider that intimation/notification should be withheld from the adult.  In this case you should raise your concerns with the adult’s doctor.  If the doctor agrees with you he/she should complete the medical certificate form SSI 79 enclosed with the application form.  Additionally you will require to have a second doctor complete the form SSI 79 to support the view that intimation will be likely to pose a serious risk to the health of the adult.  If this has been applied at one stage in the process there is no requirement to repeat it for additional applications but it will require to be reassessed at renewal stage since the adult’s medical condition may have changed by that time.
5.2 I am the applicant, nearest relative and the primary carer and no one else has an interest in my application.  Do I still have to wait 21 days.

Yes.  Where the applicant, nearest relative and the primary carer are the same person or the applicant is an organisation other than a Local Authority, the Public Guardian must send a copy to the Chief Social Work Officer of the Local Authority area in which the adult is resident.
5.3 What happens if nobody objects?

If there is no objection the Public Guardian will consider the application and thereafter do one of three things:
· If in agreement that the application is appropriate and in the best interests of the adult grant the application and issue the relevant certificate (see Section 9);
· Decide that the application should be refused, (see Section 7); or

· Remit the matter to a sheriff to decide (see Section 8).
6.  Objection to the Application
6.1 What happens if someone objects to my application?

Objections have to be in writing and may relate to any part of the application process.  If the Public Guardian receives an objection to the application you will be sent a copy of the objection and be given an opportunity to respond.  If further information is required the Public Guardian will arrange a hearing. 

6.2 What is involved in a hearing?

It is an opportunity for the Public Guardian to obtain further information to decide whether to refuse the application on the basis of the objection received.  You and others may be required to participate.  A hearing may be held face to face, by letter or by telephone. 

If during the hearing you feel that the matter might be better dealt with by a sheriff, you may ask the Public Guardian to remit the matter to the sheriff to deal with.  The decision of the sheriff shall be final.
6.3  Will I need a solicitor?

No.   There is, however, nothing to stop you getting legal advice if you wish and your solicitor may attend with you at the hearing.  You should note that you will have to meet your own legal expenses.
6.4  What happens after the hearing?

The Public Guardian can do one of three things, namely, grant the application, refuse the application or remit the matter to a sheriff to decide.  You will be advised of the decision in writing.
7. Refusal of Application by the Public Guardian
7.1 Why would my application be refused?
The Public Guardian may refuse the application on the basis that it is not necessary, e.g., there may already be another procedure in place to deal with the adult’s funds or if someone successfully objects to the application.  If the Public Guardian intends to refuse the application you will be contacted and advised of the reason why and given the opportunity to evidence why it should not be refused.
8.  Remits and Appeals to the Sheriff

8.1 I disagree with the Public Guardian’s refusal of the application.  Who can I appeal to?
You can appeal to the sheriff against a refusal to grant your application.  Likewise an objector may appeal if the Public Guardian granted the application after a hearing.
If you asked the Public Guardian to remit the whole matter to a sheriff to deal with, and the Public Guardian refused to do so, you can appeal against this decision as well.
8.2 How do I go about it and how much will it cost?
An appeal to a sheriff is a formal procedure which involves attending court hearings.  You will have to contact the sheriff clerk at the court where you intend to appeal for further advice regarding such a matter.  

You should consider appealing very carefully and think about taking legal advice. You will be liable for any legal fees incurred and your solicitor will be able to advise on the availability of legal aid.  There will be a fee payable to the Sheriff Clerk on lodging the appeal.
8.3 Which court do I go to?
You should go to the nearest Sheriff Court within whose area the adult lives.  If you are not sure which court to go to you can telephone any Sheriff Court for advice.  The term used to describe the court area is “jurisdiction”.  If you have access to the internet you can also find out where your nearest court is by accessing the Scottish Court Service web site at www.scotcourts.gov.uk
8.4 If I lose my appeal can I go any further?

No.  The decision of the sheriff is final.

9. After the Application is Granted

9.1 What happens after the application is granted?

It depends on the application which is made and approved but in all instances the Public Guardian will issue you with a certificate which will provide specific details of the authority you have been given.  Take the certificate to a bank or building society and staff there will set up procedures for you in line with the authority granted by the Public Guardian.  

If your certificate of authority has resulted in account information being gained and you wish to proceed to access funds you require to complete form ATF (2) and submit it to the Office of the Public Guardian.  Alternatively your certificate of authority will allow you to set up a designated account and any other procedures as detailed in your certificate.
9.2 I applied to open a new bank account for an adult so I could pay their bills.   I have only been authorised to open the bank account.  What about paying the bills?

This is a two stage process.  Your initial certificate will only allow you to open the bank account.  Once the account is opened write to this office with details of the bank account.  The Public Guardian needs to know the exact account details before the second certificate can be issued to allow you to access the funds.
9.3 What happens if I have a problem with the bank or building society?

When you receive your certificate of authority you will also receive a booklet entitled “a guide for fundholders”.  You should hand this booklet over to the person you deal with at the bank or building society.  It is a guide to assist them understand the access to funds scheme.  If you still have a difficulty, ask to speak to a member of the fundholder’s legal department.

9.4 Can I have the designated account in any bank or building society?

Yes.  The only thing to bear in mind is that there may be a delay in setting up the designated account and transferring funds into it.
9.5 How do I operate the designated account?

Your certificate will allow the transfer of funds into this account. The funds can then be used to pay for goods and services as detailed in your application.  You may set up direct debits and/or standing orders from this account.  This account cannot be used for the receipt or expenditure of funds other than those detailed in your certificate of authority.
9.6 Can I arrange overdrafts on any of the accounts I am authorised to operate?

No.  None of the accounts over which you have authority must be allowed to become overdrawn. If this happens then the fundholder will be allowed to recover the overdrawn amount and any charges or interest incurred as a result of the account(s) going into the “red” from you personally.

9.7 I’ve discovered that I need to pay for other things that I forgot about when making my original application.  What can I do? 

The Public Guardian recognises that there needs to be flexibility in the system to cater for such situations.  You may apply using form ATF(5) for a variation of the transactions you originally set up.

9.8 I have just learned that the adult needs major repair work to his house.  I cannot pay this from the arrangements in place.  How do I pay it?

It is difficult to foresee what an adult’s specific needs will be particularly in the future. While you may have requested a lump sum at the outset to pay outstanding debts there is also an opportunity to request a lump sum payment at a later stage for any unforeseen circumstance.  You should apply using form ATF(5) for a further lump sum to allow the release the funds.  The Public Guardian will require evidence of the need for such an expenditure. 

9.9 I have over estimated on some of the adult’s needs and there is a build up of funds in the designated account which I do not need.  What can I do?

If you do not need the excess funds which are building up on the designated account you can apply to the Public Guardian for authority to transfer the excess funds to the adult’s second account if there is one.

9.10 Can the adult still use any of the accounts over which I have authority?

No. Once you have authority over a particular account(s), only you and any other person authorised by the Public Guardian may operate the account(s) but only in so far as your certificate of authority allows. 

9.11 I’ve lost my certificate.  Can I get a copy? 

Yes.  You can ask the Public Guardian for a duplicate certificate.  There will be a fee payable and the Public Guardian will be able to advise you what the fee will be on request.

9.12 Will I have to keep a record of what I am doing with the adult’s money?

Yes. You will have to keep a record of everything you do regarding the adult’s money over which you have control and keep all the bank statements.  However, you will not be expected to keep receipts for every single item, e.g newspapers and general
household expenditure, but you should keep receipts for larger items of expenditure.  
If you have set up standing orders/direct debits to pay for certain items this will be evidenced from the bank statements. You may find it useful to record expenditure using the booklet “a guide for withdrawers” which will be sent with your certificate of authority.

9.13 To whom am I accountable?

You are accountable to the Public Guardian who can ask you to provide your records and bank statements etc., at any time.

9.14 What else do I need to do?

You must notify the Public Guardian in writing of any changes of circumstances such as change of name, address etc.
9.15 I am appointed jointly with another person to act as withdrawer.  Do we have to consult on everything we do?

Before exercising any function on behalf of the adult a withdrawer must consult with any other joint withdrawers unless it would be impracticable in the circumstances or you have already agreed that consultation is not necessary.  It would be seen as best practice for joint withdrawers to consult and agree a broad action plan at the outset and this would negate further consultation for routine matters.  

9.16 I am appointed as a joint withdrawer.  We cannot agree on what is best for the adult.  What do we do?

Joint withdrawers may write to the Public Guardian and ask for direction on the matter.  The Public Guardian will try to find an amicable solution but if this cannot be achieved a direction will be made on the matter.  This may be appealed to a sheriff, whose decision shall be final.

9.17 What happens if a joint withdrawer incurs financial penalties as the result of not paying bills.  Who has to pay these penalties?

Joint withdrawers are equally liable for any loss incurred by the adult as the result of the actions or omissions of any one withdrawer. 

9.18 I am appointed as withdrawer for an adult but will be unable to act for several months due to personal reasons.  Can someone do this for me?

You cannot do this informally.  However, you can apply to the Public Guardian for a reserve withdrawer to be appointed to carry out your duties during the specific period you are not available.  

9.19 A reserve withdrawer is appointed to act on my behalf.  What happens if he/she does something wrong during that time?

The legislation clearly states that the main withdrawer and the reserve withdrawer are liable, jointly and severally, for any loss incurred as a result of the reserve withdrawer’s actions and intromissions.

9.20 I am the reserve withdrawer.  The main withdrawer is seriously ill and unable to carry out his/her duties.  What do I do?

The reserve withdrawer should immediately write to the Public Guardian to advise us of the situation.  The Public Guardian will authorise you to act for a specified period of time so that benefit to the adult can continue.  The maximum specified period will be 6 months but after re-assessment this period may be continued.

10.  Renewal of Access to Funds 

10.1 My authority is about to expire and I want to keep acting as withdrawer.  What do I need to do?

Provided you apply for a renewal of authority prior to the expiry of your existing authority you should re-apply using form ATF(6). Your existing authority will continue to be valid until your application is determined.  The Public Guardian will require to be satisfied that you have acted appropriately before renewing your authority and will ask you to provide certain information and evidence with your application.

10.2 Does my application for renewal require to be countersigned?

Your renewal application only requires to be countersigned if a new joint or reserve withdrawer is proposed. 

10.3 Does a medical certificate for the adult have to accompany this application?

It depends on the circumstances.  The Public Guardian has the discretion to disapply the need for a medical certificate.  If the adult has been the subject of a medical certificate in the three year period immediately prior to your application the Public Guardian may not require a medical certificate to be completed. 

10.4 My authority is about to expire and I do not want to renew my position.  What should I do?  

The whole purpose of the scheme is to provide financially for the adult’s ongoing needs.  If you do not renew your authority this arrangement cannot continue.  If the adult’s finances still require to be safeguarded and his/her needs catered for, it would be helpful if you could identify someone else who will apply to become withdrawer.  If no new application is made, the Public Guardian may notify the Local Authority.
In addition the Public Guardian will require to be satisfied that, while acting as withdrawer, you have acted appropriately and will ask for certain information and evidence. 

10.5 I am the identified reserve withdrawer but not acting at present.  I have just found out that the main withdrawer has died.  What should I do?

The reserve withdrawer should immediately write to the Public Guardian to advise us of the situation.  If the reserve wishes to be appointed as the main withdrawer, he/she should immediately complete form ATF(6) for renewal of the authority. 

10.6 How do I complete the form and what supporting evidence is required?

Section 4 of this guidance note provides information on how to complete the form and what evidence is required to support your application.

11. Transition from Guardianship to Access to Funds

11.1 I am a financial guardian at present but consider that access to funds would be a lesser form of intervention.  What do I do?

Provided the Public Guardian is satisfied that the adult’s funds can be safeguarded and dealt with appropriately by way of the access to funds scheme you should make an application using form ATF(7).  The Public Guardian may not grant an application to access funds until the guardianship is recalled.

11.2 How do I arrange for the recall of the guardianship?

Form ATF(7) allows for a dual type application.  You apply for the recall of your position as financial guardian and the proposed withdrawer applies for the access to funds. The guardian and the proposed withdrawer may or may not be the same person.  If satisfied with the application and there are no objections, the Public Guardian will arrange the issue of the recall certificate and the withdrawer’s certificate of authority at the same time.

11.3 Does the financial guardian have to be the withdrawer under the transition arrangements?

Not necessarily.  It could be that the financial guardian is a professional person, who for personal reasons, wishes to withdraw and has arranged for a family member to take over as withdrawer under the access to funds scheme.
11.4 How do I complete the form and what supporting evidence is required?

Section 4 of this guidance note provides information on how to complete the form and what evidence is required to support your application.
11.5 Can I apply to appoint a joint withdrawer and/or a reserve withdrawer?

Yes, the application form allows the opportunity to do this at this stage, or you can do so at a later time if necessary, using form ATF(3) or ATF(4) as appropriate.
11.6 Do I need to get this application form countersigned?

Where the financial guardian and the proposed withdrawer are to be the same person there is no requirement for the application form to be countersigned.   If the proposed withdrawer is not the financial guardian or a joint withdrawer or reserve withdrawer is proposed the application requires to be countersigned. 
11.7 Does a medical certificate for the adult have to accompany this application?

It depends on the circumstances.  The Public Guardian has the discretion to disapply the need for a medical certificate.  If the adult has not been the subject of a medical certificate in the three year period immediately prior to the application the Public Guardian would require the adult to be examined and a medical certificate completed.
11.8 The financial guardian may be due remuneration when the final account is approved. What arrangements can be made to pay this?
The guardian may be entitled to be remunerated from the adult’s estate when the account is reviewed and approved. Remuneration is based on the value of the moveable estate at the commencement of the final accounting period so it will be possible to calculate what this figure should be prior to applying for the access to funds.  Please contact this office and a member of staff will calculate this for you.  You should then identify this as a debt due from the adult’s estate in the section requesting a lump sum.

11.9 Once the access to funds is in place will I be awarded remuneration?
No.  Withdrawers are not eligible for payment.

   12.  Explanation of Terms
· Access to Funds – Basically this means to access and use the funds of an adult for their benefit.  It is also referred to as intromit with funds
· (the) Act – This is the legislation passed by the Scottish Parliament which gives authority to the application.  It is called the Adults with Incapacity (Scotland) Act 2000 and is supplemented by the Adult Support and Protection (Scotland) Act 2007
· Adult – A person aged of 16 years or over who is unable to manage his/her money because of mental disorder or inability to communicate due to physical disability

· Certificate of Authority – A document issued by the Public Guardian which gives the fundholder authority to transfer funds as directed in the certificate and the withdrawer authority to use such funds

· Certificate of Validation – A document issued by the Public Guardian to an organisation confirming that the organisation is entitled to apply to access the funds of an adult in terms of the Act 
· Current Account – This is the name given to the main account in the sole name of the adult from which money will be transferred to the designated account. It can be an existing account specifically identified for that purpose or a new account opened for the same purpose.

· Designated Account – An account set up in the name of a withdrawer on behalf of an adult into which money is transferred from the adult’s account to allow payments as approved in the application

· Direct Debit – A method by which bills can be paid automatically from an account, e.g., when a utility bill is due, and a direct debit scheme is in place, the provider can deduct what they are owed directly from an account.  The amount deducted can vary from time to time
· Fundholder – A person or organisation who hold funds on behalf of an adult e.g. a bank or building society or other similar body which holds funds on behalf of another person
· Intimation – This is the process of advising relevant interested parties of the application and allowing the opportunity for comment or objection thereto

· Original Account – This is any account in the sole name of the adult which was in existence at the time of an application to access funds and includes the adult’s current or second account unless they have been opened as the result of such an application
· Public Guardian – An official who maintains public registers of all applications under the Act and supervises those who have been granted financial powers over an adult. The Public Guardian will investigate complaints about any matter regarding these financial powers and will also investigate the circumstances surrounding an adult whose financial affairs seem to be at risk
· Second Account – An existing or new account opened in the sole name of the adult operated for a specific purpose 

· Standing Order – A method of regularly transferring a set amount of money from one account to another in order to pay bills or save money.  Unlike a direct debit this will be a fixed amount
· Withdrawer – A person who has authority from the Public Guardian to access money to use on behalf of the adult

13.  Useful Contacts

Capability Scotland





11 Ellersly Road





Edinburgh






EH12 6HY






0131 337 9876





capability@capability-scotland.org.uk


www.capability-scotland.org.uk


Alzheimer Scotland – Action on Dementia    

22 Drumsheugh Gardens




Edinburgh 






EH3 7RN






0131 243 1453





www.alzscot.org





Dementia Helpline





0808 808 3000

Enable







6th Floor






Buchanan Street





Glasgow






G1 3HL






0141 226 4541





enable@enable.org.uk



 

Citizens Advice Bureau - 
Your local bureau can be found in 

your in the phone book 

or visit

Citizens Advice Scotland website
www.cas.org.uk
Scottish Association for Mental Health
Cumbrae House
15 Carlton Court
Glasgow
G5 9JP
0141 568 7000
www.samh.org.uk

The Office of the Public Guardian

Hadrian House

Callander Business Park

Callendar Road

Falkirk FK1 1XR

DX:  DX 550360 Falkirk 3

LP:   LP-17 Falkirk

Tel:  01324 678300

Fax:  01324 678301

E-Mail:  opg@scotcourts.gov.uk
Website: www.publicguardian-scotland.gov.uk
The office of Public Guardian is open to the public 9am to 5pm Monday to Friday.
This leaflet is available free of charge in Braille, audiotape large print format, and various non-English languages by phoning the above telephone number. The office of the Public Guardian subscribes to Language Line and the RNID Typetalk service.

If you have any comments/suggestions regarding the contents/layout of these guidance notes or ways in which we might improve them, please send these to the above noted address. Your feedback is important to us as part of our ongoing review of our services.







